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ELECTIONS : 
JUSTICES OF THE 
PEACE : 

Error of county clerk does not 
prevent placing name of candidate 
on the ballot when he was the 
only candidate for that office . 

Augus t 21, 1 94 2 

Hon . w. Oliver Ruscn 
Pr oseoutirg Attor ney 
Jefferson County 
Hillsboro, Missouri 

Dear Sir: 

We are i n receipt of' your r ec1uest fo r an opinion, 
under dat e ot August 6 , 1942 , which r erds as f ollows : 

"Prior t o ··larch 5 , 1942 four men , 
namely l~orval r • ~oelsh, l: • P . Johrlston, 
w. G. Donnegan and Ben ~.atthews filed 
their declarations ae candidates for 
Justice of the Peace for Joachim ~own­
shi p , Jefferson County, Missour i , on 
t he Democratic Ticket . All their names 
appeared on the ballot for the pr imar y 
el ection with the instructions to vote 
for three . Ben lo~atthews received the 
l owest vote . 

"In J oachi m Township there ar e two 
i ncor por ated cities , namely Crystal 
City wi th a population of 3417 and Fes ­
t us with a population of 4620 . The popu­
lation is shown in the Jfficia l Manual 
of L. issouri 1 941 ... 1942 page 1041. 

"Welsh and ~~tthews are residents or 
Crystal City, Johnston of F'estus and 
Donnegan of hercul aneum. 
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"Matthews corterds that Joachim Town­
ship i s entitled to four Justices of 
the Peace, that ho was no~inated in 
the Primary Election and that his 
name should be placed on the ballot 
as a candidate in th~ neral elec­
tion . He bases his contention upon 
Section 2522 R. s. ~o . 1939. 

"Please give me your onin: on if 
Joachim Township is entitled to four 
Justices of the Peace and if llatthewa' 
name should be placea on the ballot 
for the general election aa a candidate . " 

The first question , "Is Joachim 
to !our (4) Justices of' the Peace?" 
atruction of ~ection 2522 R. 5 . o . , 
as f ollovm : 

1ownsh1p entitled 
This involves con-
1939 , which reads 

"Each m~icipal townah:p exceDt· as 
otherwise provided by law, ~1 be 
e14ti tled to two justices of the peace , 
to be elected and co~iasioned in the 
manner hereinafter provided; but in 
case there shall be in any such town­
ship an incorporated town or city hav­
ing a popul ation of over two thousand 
inhabitants , and less than one hundred 
thousand inhabitants, saie town or city 
shall be entitled to one additional 
justice of the peace_, who shall be a 
resident of such town or city; * ~~- "'~' . " 
(Underscoring ours . ) 
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The reason f or the ~tatute , supra , is set out i n 
the case of State ex rel I~zel et al. v . ~tkins , 253 
s . lJ . 781, 1 . c . 782 , in which the court said as f ollows: 

" ~· ~: * The l aw providing for addi­
tional jus tice s in a township was en­
acted for the purpose , no doubt , of 
pr oviding for the necessities of the 
more populous Jcommunities , and the 
communities remote from a j u stice of 
the peace , and also to provide for each 
township a sufricient number of justices 
of the peace to take care of the justlce 
of the peace litigation arisine therein . 
Thi s purpose , we think , shoul d have some 
consideration in disposing of the ques­
tion before us . " 

Therefore , it seems it was undoubtedly the i nten­
tion of the Legislature to provide for an additional 
justice i n an incorporated city with a popul ation of 
over two thousand. \-1e call your attention specifically 
to the portion of th~ J ectior , supra, which is as 
follows: 

n ·~. -::- -;.- who shall be a resident of 
such town or city; -!. •••• " • 

Therefore , the Legisl ature evidentl y interded for ~ 
town a s desisnated above to be entitled to a justice 

.to reside i n the city. 

Your second questio11 is , "Should Matthews' (who 
was the I ~urth man in a three man contest) name be 
placed upon the ball ot for the general e l ection as a 
candidate for the office of Justice of the Peace?" ~e 
again refer you to the citation on cons t r uction of Statutes 
as set out above . 
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Sect ion 11543, R. s. wo . , 1939 , reads as follows : 

"The list of nominations published 
by the clerks of the county courts 
of the respeetiv counties shall be 
arranged in the order and form 1r 
which they will be prirtod upon the 
ballot , the size of type , aquares 
and emblems used, s pacing and b l ank 
l inea to be as prescribed by law for 
the official ballot: Provided, that 
the naoes of no~inees for township 
offices shall not be printed in the 
notice authorized by this section, 
but such notice as to township offi­
ces nhall be 1n the following form : 

"For justice of the peace ___ twp., 
(One or two to elect , as the 
case may be) 

"For cot_s table _____ twp . , 

"Provided, that said notice shall be 
a copy of the ballot to be voted, ex­
cept for the blank space in the town­
ship officer s: Provided furt her, that 
at the end or each party ticket the 
names of the no:dnees for township 
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offices shall be published, set 
solid, paragraphin3 on l y for each 
township . " 

I 

The pri mar y ballot , as we understand it , in this 
case was printed·aetting out four names with the in­
structions to vote Cor three as provided in the Section 
set out above • 

. e are a ssuming that ~tthews , the candidate for 
one of the f our offices of justice of the peace , re­
ceived some votes , even though he r ece ived less than any 
one ot the other thr~e candidates for said offices . 

Since we have hel d thut Joachim lownship is en­
titled to four just ices of the peace , and sir, ce , accord­
ing to your re~~est there wer6 or~y four candidates for 
the f our ot1' ices, 1 t is our opinion that the candidate 
watthews sho l d be placed upo~ the general election 
ballot . 

Section 11569 n. ~ . issouri , 1939 , r eads as 
follows: 

"~he person r e ceiving tho gr eatest 
number of votes at a primary as the 
candidate of a party for an office 
s~ll be the ca~didato of that party 
for such office, and his name as such 
candidate shall bo placed on the of­
ficial ballot at the following elec­
tion . " 

~his section i s mandatory, and , since there are four offi­
ces to be voted upon , anC: siii ce o .. ly fru r cnndida tea f iled 
for the four ofJ.ices , s ach candidate r ece ived tho "gr eat est 
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number of votes" at the primary as a candidate for the 
office of justice of the peace . 

It is true t hat t he county clerk erred i n stating 
upon the official ballot that on:y tnr~e of the candidates 
should bo voted upor , yet , errors of election officials 
cannot \ :)!d the voters who voted for .. at thews as jus tice 
of the ooace. 

In the case of Bradley v . Cox, 271 kO . 43G, John 
H. B~adley, now Commissioner of the uuprume vourt of 
1Uaaouri , llivisi on I.o . 1 , was n contestant ngair st Ar~s 
Cox , for th6 office of Judge of the Springfiel d Court ot 
Appeals . The e l ection was very cl ose , and, upon examina­
tion, it appeared that in aries Gounty 1311 votes were 
cast for a ~an by the name of Arch A. Jonnson , who was 
not the UlOCra tiy Nominee for Judge of the uprin~field 
Court of Appeals . The court, in that ca~e , hold that 
ever t hough the county clerk hac olaced the wrong ~ 
in the bal lot , as a Democratic tco::ninee , for Judge of the 
Springfi el d Court of Appeals , the error of the county 
cler k should not void the 1311 voters who voted for Arch 
A. J ohnson , who was not a nouizo~and ruled t hat t he vot es 
shoul d be cast for John E. ~rPdley . If the votes had not 
been counted f or John 11. Bradley, the contestee , Argus 
Cox woul c ~ve been elec t ed. The court , in arriving at 
that opinion , first said: (1 . c . 451) 

" -:~ ·:: i< T'nis court is , however , com­
mitted, as arc all courts , to tho princi­
ple that tho disfr anchi sement of voters 
is not favored . e will not give to any 
l aw such a cor~truction ' as woula permit 
the disfranchisement of l ar ge bodies of 
voters because of an err or of a single 
offi cial' in any case in which the l aw 
in quoation ' is fairly susceptible of 
any other. ' ·=· ·• ~ ~ .. • " 
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And , further said, at 1 . c . 453: 

"The statutory provision that ballots 
other than those the c~unty clerk pre­
pares and causes to be printed shal l 
not be cast or counted means, simply , 
that no bal lot shall be cast or counted 
except those officially prepared. lt 
does not mean 1f any er ror occurs i n 
printing such ball ot the ball ot shall 
be thrown out . " (Underscor i ng ours . ) 

Al so, in the case of Gaas v . Evans , 244 Mo . 329 , 
1 . c . 354 , the court said : 

" -.~ -:!- ~:- The reasor..ing of VALLIAl'l' , J ., 
in the Hehl case is unanswer able . his 
interpretation of the statutes , fo l low­
ing BARCLAY, J ., in the Lor·ers case, is 
so broad, so wise and so close as to 
l eave nothing more to be said. ~uring 
a cors ideration of tLe questior. from the 
standpoint of statutory law, precedent 
and natural justice , he quoted from a 
Canadian case p~ ir..ting the dangers l urk­
ing in any other view. 'It must also be 
borne in mind,' says BLAKE , V. c. , in 
the case borrowed from (Grant v . IticCallum, 
1 2 Can . L . J . I . S . 1 . c . 114) , 'tLat if 
the court lightly interferes with ~ lee­
tiona on account of errors of the offi~ 
cera employed in their conduct , a very 
large power may thus be placed i n the 
hands of these men . That which arises 
from carelessness today may be frou a 
corrupt motive tomorrow, ana thus the 
officer is enabl ed, by some trivial 
act or omission , to serve some sinister 
purpose , and t o have an election avoided, 
and at the same time to run but little 
chance of t he fraudulent intent being 
proved a gainst him. ' 'lbat excerpt aptly 
stat~s the sum of the matter in a nut­
shell . 11 
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Al so , in the ease of Dowers v . Smith, 111 Mo . 45 , 
1 . c . 64 , the court said: 

"We concl ude that a r easonable and 
natural construction of the law for­
bids us to repudiate , for any such 
reasons as have been pre~ented, the 
three thousand votes east 1n ~edalia 
in 1890 . 

"I£ f or every error of a county cler k , 
or harmless irregUlarity in elec tion 
procedure , citizens , having no contr ol 
over either , are to l ose their right 
of choosi ng public officers , the 're­
form ballo t act , ' i nstead of being 
found an improvement of tLe 1r.achinery 
of popular eovornmcnt , will justl y 
be denounced as a 'snare to entrap 
the unsuspecting voter . ' Gumm v . 
Hubbard ( 1889) , 97 ~.o . 319 . Such a 
result , howe vet•, was nevor con templa­
ted in its enactmont , ru1d should not be 
brought about by a narrov and technical 
reading of it . 

" ' \there any particular construction 
which is uiven to an act londD to eross 
i njustice or absurdity, lt ~ny ecncrally 
be said that there is fa'l.i.lt in tho con­
struction, and that such an end wa s ~ever 
inte~ded o~ suanoctod by t he f r amers of 
the act . ' 1 ~c~ , J . , in People ox r el. 
v . ::Joard ot' Canvassers (1891) , 129 J~. Y. 
395 . 

"While it is well enough to insist on a 
proper and s trict performance of duty by 
officers conducting elections , ~e ore not 
of tho number of tho ae who imagine that 
such performance will oe promoted by dis­
tranchi~-· ~ the whol e body of electors 
in any locality where errors. such as 
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ar e here charged, occur . The l egis­
lature has not plainl y declared such 
a purpose , and we t hink i t should never 
be L.Rorted into a statute by construc­
tion . 

Al so , i n the case of l.anee v . Kearbey, 251 :.ao . 
374 , 1 . e . 383 , t he court said: 

n * ~~- The upper most quest ion i n appl y­
i ng s tatutory r egulati on to determine 
the l egality of votes cast a~d counted 
is whether or not the statute itself 
makes a specifi ed irregularity fatal . 
If so , courts enforce i t to the letter. 
If not , courts will not be astute to 
make 1t fatal by juQici al constr~ction. 
(Gass y . Evans , 244 .~..o . 1 . c. 353 ; 
Hehl v . Guion, 15~ Uo . 76 . ) • ~uch a 
construction ' (says t hi s court , speakinJ 
through BARCLAY, J • , i n &VIers v • umi th, 
111 1do . 1 . c . 55 ) ' of a law as would 
permit the disfranchisement of large 
bodies of vo t ers , because of an error 
of a sin:sl e official , .. .!· ;, <!: ... • " 

Ot her states have fol l owed the same r easoLi ng 
as the Appellate Gourte of t his Stat e , and r uled , that 
the mistake of an elec tion off i cer should not voi d the 
will of t he ~eople . In the case of fu:l.ymer v . ~\ill is, 
42 s . 't • • ( 2d) 918 , (Ky . ), whi ch is a Kentu.cky case , 
the court said at 1 . c . 921: 

"Where election officers f ail to do 
their duty in this or any other re­
spect, or shall willfull y perform 
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it i n such a way as to hinder the 
objects of the law, they may be 
punished by fine and imprisonment . 
But it is a general rule of elec-
tion law that , if the statute s do 
not expressly declare that non­
compliance with a specifi ed pro­
cedur e shall result i n throwing 
out tho precinct or other district , 
a noncompliance that does not af­
fect the fairness and equalit7 of 
the election or the ascertainment 
of the true result will not vitiate 
the election. 9 R. c. L . 1091, 1092 ; 
Maril la v . Ratterman , 209 Ky. 409 , 
273 s . \1 . 69 ; Muncy v . Duf'f , 194 
Ky. 303, 239 s . w. 49 ; Cr a i g v. 
Spitzer, 140 Ky. 465 , 131 s. w. 
264 , and eases cited. cr. Stewart 
v . Vlurts , 14~ Ky. 50 , 135 S. H. 
434 . To hold otherwise would be to 
subordinate t he substance to the form, 
the end to the means . It is a tran- ' 
seendent rule that the right of suf-
f r age will not be destroyed by i r regu­
larities or derelictions on t he part 
of officers charged w1 th the duty of 
conducting the election fairl y and 
honestl y , unlees their misbehavior 
was such as to render impossible of 
j udicial determination the will of 
the peopl e as expressed at the polls . " 

COlJCLUSIOll 

It is , therefore , the opir1on of this office that 
Joachim Township , was , and is , entitled to four justices 
of the peace , by reason of the fact that there are two 
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incorporated cities in tho township with a popul ation 
·of over two thousand each. 

lt is further the opiLion of this department , that 
slr.ce there were o l y four candidates for the four offi­
ces of justice of the peace , then , all f'O' lr candidates 
sho ~ ld be placed upon the ballot as candidates at the 
general election , even tLouzh ir. the primary the voters 
wer e erroneou&l y limited to vote orly for three of the 
four candioate s . 

hespectfully submitted 

it • J • .00 RKE 
Assistant Attorney ~eneral 

APPI.OVLD : 

ROY Mc iCl :!"''RlCK 
Attorney General of u1ssour1 

V1JB :R.: 


