ELECTIONS ¢ Error of county clerk does not

JUSTICES OF THE prevent placing name of candidate

PEACE: on the ballot when he was the
only candidate for that office,

August 21, 1942

Hon, W, Oliver Rasch
Prosecutirg Attorney
Jefferson County
Hillsboro, Wissouril

Dear Sir:

We are in receipt of your request for an opinion,
under date of August 6, 1942, which recds as follows!

"Prior to Mareh 5, 1942 four men,
namely Norval ¥, VWelsh, I', P, Johnston,
W. G, Donnegan end ben satthews filed
their declarations as candldates for
Justice of the Peace for Joachim Town=-
ship, Jefferson County, Missouri, on
the Demoeratic Ticket, All their names
appeared on the ballot for the primary
election with the instructions to vote
for three, DBen liatthews received the
lowest vote,

"In Joachim Township there are two
incorporated cities, namely Crystal

City with e population of 3417 and Fes~
tus with a population of 4620, The popu-
lation 1s shown in the Official Marual

of lissouri 1941-1942 page 1041,

"Welsh end Matthews are residents of
Crystal City, Johnston of Festus and
Donnegan of Herculaneum,
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"Hatthews contends that Joachim Towne
ship is entitled to four Justices of
the Peace, that he was nominated in
the Primary Election and that hils
rame should be placed on the ballot
as a candidate in the general eclec=-
tion., Ille bases his contention upon
Section 2522 LK, 3, Lo, 1939,

"Please give me your opinion if

Joachim Townshilp is entitled to four
Justices of the Peace and if HMatthews'
name should be placed on the ballot

for the general election as a candidate,”

The first question, "Is Joachim Iownship entitled
to four (4) Justices of the Peace?" This involves con-
struetion of Section 2622 R. S, No., 1939, which reads

as follows:

"Each municipal townshlp except as
otherwise provided by law, shall be
entitled to two Justices of the peace,
to be elected and commissioned in the
manner hereinafter provided; but in
case there shall te in any such town-
ship an incorporated town or city have
ing & populaticn of over two thousand
inhabltants, and less than one hundred
thousand inhabitants, said town or city
shall be entitled to one additional
justice of the peace, who shall be a
resident of such town or cityj *  #,"
(Underscoring ours,)
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The reason for the Statute, supre, 1s set out in
the case of State ex rel lagzel et al., v, Watkins, 253
Se. VW, 781, l. co 782, in which the court said as follows:

" % % # The law providing for addi-
tional justices in a township was en-
ected for the purpose, no doubt, of
providing for the necesslities of the
more populous lcommunities, and the
communities remote from a justice of

the peace, and also to provide for each
township a suffficient number of justices
of the peace to take care of the justice
of the pesce litigation arising therein,
This purpose, we think, should have some
consideratiocn in disposing of the ques~
tion before us,"

Therefore, 1t seems 1t was undoubtedly the inten=
tion of the Leglislature to provide for an additional
justice in an incorporated eity with a population of
over two thousand., We call your attention specifically
to the portion of the Section, supra, which 1s as
follows?

" % % % who shall be a resident of
such town or citys % 4« = x "

Therefore, the Legislature evidently intended for each
town as designated sbove to be entitled tc a justice
‘to reside in ths city.

Your second guestion is, "Should Matthews' (who
was the /ourth man in e three man contest) name be
placed upon the ballot for the general electlion as a
candidate for the office of Justice of the FPeace?" We
again refer you to the citation on construction of Statutes
as set out above,
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Section 11543, K, S, Mo,, 1939, reads as follows:

"The 1list of nominations published
by the clerks of the county courts
of the respectlve countles shell be
arranged in the order and form in
which they will be prirted upen the
ballot, the size of type, squares
and emblems used, spacing and blank
lines to be as prescribed by law for
the official ballot: %govidng, that
the names of nominees for township
offices shall not be printed in the
notice authorized by this sectlion,
but such notice as to township offi-
ces shall be in the following form:

"For justice of the pesce__ twp.,
(One or two to elect, as the
case may be)

"For constable tWPes

"Provided, that said notice shall be

a copy of the ballot to be voted, ex-
cept for the blank space in the towne
ship officérs: Provided further, that
at the end of each party ticket Eho
names of the nominees for township
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offices shall be published, set
solid, paregrephing only for each
township."

’

The primary basllot, as we understend it, in this
case was printed setting out four nsmes with the in-
structions to vote for three as provided in the Sectlon
set out above,

e are assuming that lMatthews, the candidate for
one of the four offices of justice of the peace, re-
ceived some votes, even though he received less than any
one of the other three candidates for sald offices,

Since we have held that Joachim lownship 1ls en-
titled to four justices of the peace, and since, accord=-
ing to your request there were only four candidates for
the four offices, it is our opinion that the candidate
datthews should be placed upon the general election

ballot.

Section 11569 I, o, Missouri, 1939, reads as
follows:

"The person receiving the greatest
number of votes at a primary as the
candidate of a party for an offics
shall be the csandidate of that party
for such office, and hls name as such
candidate shall be placed on the of-
ricia% ballot at the followlng elec-
tion.

This section is mandatory, and, since there are four offi-
ces to be voted upon, and since only faur candidates filed
for the four offices, each candidate received the "greatest
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number of votes"™ at the primery as a candidate for the
office of justice of the peace.

It is true that the county elerk erred in stating
upon the official ballot that only three of the candidates
should be voted upon, yet, errors of election officials
cannot 1o1d, the voters who voted for katthews as justice
of the peace,

In the case of Bradley v. Cox, 271 ko, 438, John
H, Eradley, now Commissioner of the Supreme Lourt of
Missouri, Division No, 1, was a contestant against Argus
Cox, for the office of Judge of the Springfield Court of
Appeals, The election was very close, and, upon examina-
tion, it appeared that in Maries County 1311 votes were
cast for a man by the name of Arch A. Johnson, who was
not the Democratic Nominee for Judge of the Springfield
Court of Appeals. The court, in that case, held that
even though the county clerk had placed the wrong namre
in the ballot, as a Lemocratic lkominee,for Judge of the
Springfield Court of éAppeals, the error of the county
clerk should not voild the 1311 voters who voted for Arch
A, Johnson, who was not a nominee, and ruled that the votes
should be cast for John H, Bradley., If the votes had not
been counted for John H, Bradley, the contestee, Argus
Cox would have been elected. The court, in arriving at
that opinion, first said: (1, e, 451)

" % % % This court is, however, com=
mitted, as erc all courts, to the princi-
ple that the disfranchisement of voters
is not favored. Ve will not give to any
law such a constructlion 'as would permit
the dlisfranchisement of large bodles of
voters because of an error of a single
official' in any case in which the law
in quoation 'is falrly suleeptiblo of
any other,' « & # % 2
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And, further said, at 1. c. 453:

"The statutory provision that ballots
other than those the county clerk pre-
peres and causes to be printed shall
not be cast or counted means, simply,
that no ballot shall be cast or counted
except those officially prepared. it
does not mean if any error occurs in
printing such ballot the ballot shall
be thrown out," (Underseoring ours.)

Also, in the case of Gass v. Evans, 244 lo. 329,
l. c. 354, the court sald:

* % « # The ressoning of VALLIANT, J.,
in the Hehl case is unenswerable. liis
interpretation of the statutes, follow-
ing BARCLAY, J., in the Lowers case, is
so broad, so wise and so close as to
leave nothing more to be said. Luring
& consideration of the guestlion from the
standpoint of statutory law, precedent
and natural justice, he quoted from a
Canadian case pointing the dangers lurk-
ing in any other view. 'It must elso be
borne in mind,' says ELAKE, V. C,, in
the case borrowed from (Grant v, MeCallum,
12 Can, L. J. Fe 8¢ 1o ¢co 114), 'that if
the court lightly interferes with elec-
tions on account of errors of the offil-
cers employed in their conduct, a very
large power may thus be placed in the
hands of these men., That which arises

- from carelessness today may be from a
corrupt motive tomorrow, and thus the
officer 1s enebled, by some trivial
act or omission, to serve some sinister
purpose, and toc have an election avoided,
and at the same time to run but little
chance of the fraudulent intent being
proved against him,' That excerpt aptly
states the sum of the matter in a nute
shell,"
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Also, in the case of Eowers v, Smith, 111 lo, 45,
l. c, 64, the court said:

"We conclude that a reasonable and
natural construction of the lew for=-
blds us to repudlate, for any such
reasons a8 have been presented, Lhe
three thousand votes cssi in Sedalia
in 1890.

"If for every error of a county clerk,
or harmless irregularity in election
procedure, citizens, having no control
over either, are to lose their right

of choosing public officers, the 're-
form ballot act,' instead of belng
found an improvemernt of the machinery
of popular government, will Justly

be denounced as a '"snare to entrap

the unsuspecting voter.' Gumm v.
Hubbard (1889), $7 Mo. 318, Such &
result, however, was never contempla-
ted in its enactment, and should not be
brought about by & narrow and tochnicll
reading of 1t,

"'Where any particular construction
which is given to &n act leads to gross
injustice or absurdity, 1t may generally
be said that there i1s fault in the cone
struction, and that such an end was never
intended or suspected by the Iramers of
the act,' I ICKHAM, J,, in People ex rel.
vé Board of Canvassers (1891), 129 i, Y,
395,

"While 1t i1s well enough to insist on a
proper and strict performance of duty by
officers conducting electlions, we are not
of the number of those who 1magline that
such performance will be promoted by dis-
franchic_ . . the whole body of electors

in any locality where errors, such as
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are here charged, occur., The legis~
lature has not plalnly declared such

& purpose, and we think it should never
be imeorted into a statute by construce
tion,

Also, in the case of kance v, learbey, 251 lio,
374, 1. c. 383, the court sald:

" & % The uppermost question in apply-
ing stetutory regulation to determine
the legality of votes cast and counted
is whether or not the statute itselfl
mekes a specified irregularity fatal.

If so, courts enforee it to the letter.
If not, courts will not be astute to
make it fatal by judiclal construction.
(Gass v, Evans, 244 lio, 1. c. 353;

Hehl v, Guion, 155 Mo. 76.) 'Such a
construction' (says this court, speaking
through BARCLAY, J., in Bowers v, Smith,
111 Mo. 1. co 55) 'of a law as would
permit the disfranchisement of large
bodies of volers, because of an error
of a single officialys » = % 2 "

Other states have followed the same rcecasouing
as the Appellate Uourts of this State, and ruled, that
the mistake of an eleeticn officer should not vold the
will of the people. In the case of Raymer v. Willis,
42 S5, ¥V, (Bd? 918, (Ky.), which is a Kentucky case,
the ecourt salid at 1., c¢. 921

"Where election officers fail to do
thelr duty in this or any other re-
spect, or shell willfully perform
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it in such a way as to hinder the
objects of the law, they may be
punished by fine and imprisonment.
But it 1s a general rule of elec-
tion law that, 1f the statutes do
not expressly declare that non-
compliance with a specified pro-
cedure shall result in throwing

out the precinet or other district,
e noncomplliance that does not afe
fect the fairness and equallty of
the election or the ascertainment

of the true result will not vitiate
the electlion. 9 R, C, L, 1091, 1092;
Marilla v. Ratterman, 209 Ky. 409,
273 S, W. 693 H‘mcy Ve Duff, 194
Ky. 303, 239 S. W, 493 Craig v,
Spitzer, 140 Ky. 465, 131 S, W,

264, and cases cited., Cf, Stewart
?. wrta’ 145 Ky. 50, 155 S. w.
434, To hold otherwise would be to
subordinate the substance to the form,
the end to the means, It 1s a tran-
scendent rule that the right of suf-
frage will not be destroyed by irregu-
larities or derelictions on the part
of officers charged with the duty of
conducting the election fairly and
honestly, unless their misbehavior
was such as to render impossible of
judiclal determination the will of
the people as expressed at the polls,”

CONCLUSION

It is, therefore, the opinion of this office that
Joachim Township, was, and is, entitled to four justices
of the peace, by reason of the fact that there are two
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incorporated cities in the township with a population
-of over two thousand each,

It 1s further the opinion of this department, that
since there were o:rly four candidates for the four offi-
ces of Jjustice of the peace, then, all four candidates
should be placed upon the ballot as candidates at the
generel election, even though in the primary the voters
were erroneously limited to vote only for three of the
four candidates.

Respectfully submitted

‘L'.i'. Jo EURKE- )
Assistant Attorney General

APPROVED:

ROY MeK1ITTRICK
Attorney Ueneral of hilssourl

Vt JE : H ';-.‘



