CRIMINAL PROCEDURE - Prosecuting Attorney certifying
cost bill that defendart is in-
solvent is not lisble in any
manner unless wilfully and
corruptly done,

/{' Pd

Lecember 2, 1942 ,YD

Lon. "+ Uliver Rasch ;
Prosecuting /ttorney

. Jeffersor County

hillsboro, iiissouri
Dear oir:

e are in receipt of your request for sn opinion,
under date of December 2, 1942, which rescs as follpwa:

"lkorville 'V, Erickey was charged in
the clrcuit court of Jeffersor County
with obtainl. g morey under false pre-
tenses, After a change of venue he
was convicted in the elrcuit court

of fudrein County, slssouri. Iwo exe-
cutions for the costs were issued, di-
rected to the sheriff of Jefferson
County. Un both of these executions
said sheriff made nulle bona returns
statlry that he feiled vo find any
property of the withir named lorville
We Erickey on which to levy.

"ihe costs in this case should ve paid,
but when the fee bllls are certified

to the stste auditor, the prosecuting
attorney must certify that the deierdant
is Insolvent. )

"Some people thirk that Erickey 1s
solvent, while others do not. Per-
sor.ally 1 do not know if he 1s solvent
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or irsolvent.

"Should 1 sign tkhe fee bill, certi-
fying thet the deferdent is ilrsolvent;
and if 1 do, 1s there lisbility, of
any kind, on my psrt?"

Sectlon 4239 kK, S. kissouri, 193¢, reads, partisally,
as follows:

" % % In cases ir which the de-

fendant is convicted, the judge and
prosecuting ettorney shell certify,

in sddition to the foregoing facts,
that the deferdant 1a irsolvent, and
that ro costs charged in the fee Dblll,
fees for board excerted, were incurred
on the part of the defercant."

Under the above partisl section the judge and
prosecuting attorney sheall certify thet the defendsnt
is insclvent and for thet reason the State shall pay
the costs, but trhe Stete sudlitor is not bound by that
certificstion end may refuse to peay the costs, for
the recsorn that the deiercart 1s solvent., 1 mention
this becase the Judge and prosecuting attorney are
pot the sole judges of the solvency of the defencant,
1hat the State isuditor mey rcfuse to sudit claims certi-
fied under this section was held in the case of Stetie
ex rel Suter et 2l. v. Yilder, State Auditor, 196 i,
418, 1., c. 428, where trhe court said:
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"We are of the opinion that the
rules of law an:rounced in the cases
heretofore cited sre applicable to
the provisions of the statute in re-
lation to cost bills in criminal cases
as they now exist, and we are of the
opinion that the certificate of the
judgze and prosecuting attorney as to
the tesxation of costs in criminal cases
. 1s not conclusive upon the Stete Audi-
tor, nor do we mean to say that the con-
clusion or disallowarce by the State
Audlitor of a fee bill is conclusive upon
the parties cleimings the fees. 1he avdi-
tor is subject toc the supervision of tue
Supreme Court, end if he refuses to audit,
acdjust enc settle costs which have been
properly taxed and certified by the Judge
and prosecuting attorney, the court will
not hesitate by its process “to compel him
to perform his duty in thet regard." (Under-
scoring ours,)

Under Section 4239, supre, the judse and prosecuting
attorney are scting irn both a Jjudiclal and miristerial
Guty. The proper menner ir which to determine whei.her
or not a defencant is solvent, or is unable to pay the
cost, is to have an execution issued by the circuilt clerk
to the sheriff, who shall make his return. Under the facts
in your request the sheriff of Jefferson County has at=-
tempted to serve two separate executions, and has made
a nulla bona return on both executions, That this was
the proper procedure by which to determine the solvency
of the convicted deiencant, was held in the case of
State ex rel ¥, =, Hopkins v. Justices of buchanan County
Court, 41 llo, 254, 1. c, 257, where the court said:

M 3 % % Vhat difference can it make

to the county whether he 1s tried and
convicted of the offense charged azainst
him, or voluntarily confesses tie charge
to te trve? 1In either case he would be
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required by the Jjudsmert of the
court to suifer the penalty 1lmposed
by law, In this case the judgment of
the court entered upon hkis own volun-
tary aessumpticn to pay the costs wsas
sufficient to vind him for that pur-
pose, 1n other words, he has by his
"own act fixed his lisbllity to pay the
costs, and if unable to pay them, the
penalty is just as much bound as if
his 1latility had been fixed by law,
e can perceive no reason why the
services rendered in issuing the exe-
cution were not as necessary as any
others charwed for. 1t was perheps
the most satisfactory way in which
the abllity of the defercant to wa
costs could be determined, =
(Underscoring ours.)

In your request you ask,that if you should sign the
fee bill and it should develop that the delendart is
not insolvent, would you, irn any way, be liable. it
has been held that where a judge is acting in & mini-
sterial capacity, or a prosecuting attorney who, as &
ministerial officer is acting in the capacity which is
in itself judicial, that in order to hold elther officer
liable for & mistake he must have acted iIn a spirit
of wilfullress, corruption and malice. It was so held
in the case of State ex rel v. Diemer, 255 llo. 336, l.C.,
354, where the court ssid: .

"The question, one of public concern,
in some of its phases, is by no means
new. Plke v, legoun, 44 io. l. c. 496
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et seq., followed LKeed v. Conway,

20 ko, 22, in holding to the general
doctrine .announced above., In the
Pike case 1t was ruled:

"'When duties which are purely mini-
sterial sre cast upon officers whose
chief functions are judicial, and the
ministerial duty is violated, the offi-
cer, although for most purposes a judge,
is still ecivllly responsible for such
misconduect. (Wilson v, The Mayor, 1
Len., 5993 Kochester "hite Lead Co. v.
City of Rochester, 3 Comst. 463.) And
the same rule obtains where judicial
functions sre cast upon a ministerial
officer. bBut to render a judge acting
in & ministerial capacity, or s mini-
sterlal officer acting in a capsacity

in its nature judiciel, liable, it must
be shown that his decisions were not
merely erroneous, but that he acted
from & spirit of willfulness, corrup-
tion, and malicej in other words, that
his action was krowingly wrongful, and
not according to his honest convictions
in respect to his duty.'

"The Keed-Conway case, supra, quoted
with approval from Jenkins v. Taldron,
11 Johns. Hep. 1. ce 121, In that case
inspectors of election were sued for
denying a voter the rizht to vote. 1In
denying recovery the eminent benéh, pre-
slded over by no less an authority in
the law than Kent, closed its judgment
with these words:
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"1It would, ir our opinion, be op-

posed to all the principles of law,
Justice and sound poliecy, to hold

that officers celled upon to exercise
their deliberative jJudgments, are
answerable for a mistake in law, either
eivilly or eriminally, when their mo-
tives are pure, and untainted with fraud
or malice,'

"To the same effect 1s Schoettgen v.
Kilson, 48 Mo, 253,

"These defendants were scting within
the scope of their express statutory
authority in allowing or disallowing
claims, They were not guilty of arbi-
trarily, wsntonly, oppressively or
fraudulently conducting themselves and,
under such circumstances, they are not
personally liable for acting in ac~-
cordance with their honest convictlons
of duty. (MeCutcheon v. ¥indsor, 55 ko.
1, c. 153.) The reasoning of Washington
County v. Boyd, 64 Mo, 179, sustains the
judgment below; and so does that of
kLdwards v, Ferguson, 73 Mo, 686, and
Knox County v. Hunolt, 110 No,. 1. c.

° 75, and Albers v, Merchants' Exchange,
138 Mo, 1. C. 164, and Willlams v..
blliatt 76 Ho. App. le 0. 12 (a case
on 1ts facts nearly in point), and so
Schoolor Ve, &rrington, 106 Ko. Appe..
607."

Also, in the case of Knox County v. Hunolt, 110 Mo.
67, 1. ¢« 75, the court sald:
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"But where the public off'icer 1is
by law vested with discretionary
ministerial nowers, and he acis
within the scope of his authority,
he is not liable in damages for an
error in Jjudgment, unless gulilty of
corruption or a wilful violation of
the law, Ie 1s not liable for an
honest mistake. This principle has
been asserted by this court under a
variety of circumstences. Keed v,
Conway, 20 ko, 23; Plke v. ilegoun,
44 Vo, 4923 lcCutehen v, Windsor,
55 lio, 149; 48 ilo, 2543 Edwards v,
Ferguson, 73 io, €863 Washington
Co. ve. Boyd, 64 io. 179."

COECLUSION

In view of the above suthorities, it is the
opinion of this department that where an execution was
issued by the circuit clerk for criminal costs, and was
returned nulla bona by the sheriff, and the prosecuting
attorney certifies to the state auwditor on the cost ©bill
that the convicted defendant 1s insolvent, and it later
develops that the convicted defendant 1s solvent, the
prosecutinzg attorney 1s not liable in any manner, un-
less he acted corruptly, or wilfully violated the law,

; Respectfully submitted
APFROVEDS

il"‘ J. I:URKI
Assistant Attorney General

ROY MeK11ITRICK
Attorney Genersl of iiissouri
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