
CRE.li'AL PR"CED'J!{E - Pr osecu t ine Attorney certifyj T'g 
cost b ill that defendart is ir ­
solvent is not l)ab1e in any 
manner un:ess wilfully and 
corruptly aone . 
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Prose cu ting tttorney 
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De ar ..,ir: 

73 

e are lr r ecei ut of yo-!r req~es t r,.,,.. an. ooir; or , 
under date of December 2 , 1 942 , p~i ch rb&us as f ol lows: 

" l,vrville 1 • Br i ckey ·as char <""ed ir 
tLe c~rcu~t co rt of J effe.r ~o~ vount y 
··. i th obt air..i · .10. ey 11r.d6r f a lse pre­
ter se s . 11.ft(.r 1:.. chan, e of venue l:..e 
was co victcd ln t-h~ circuit cotrt 
of t.ud.rair.. vou.r.. ty , 'is souri . 1 -.ro e xe­
cu tiors for t.o costs \ e re issued , di­
r e cted to tnb sn~rifl of J efferson 
County . vr. botll of these executions 
said shtriff made null a bora r e t u r n s 
s t"''Li1 ~ tLat r e l'&~l t;,d ~.o 1'kd. ar.y 
prol-'e t y o ... tr ... e ···i t hir nB.!!ted s.orv i lle 
.~ . .vr i ckey or • i i ct ... to l evy . 

" ~he cos t s i T" t~i s case sho1l d be paid , 
but y·hen tht. foe bills arE. certlf ied 
to ~he st&tb a~ditor , the prosec ut irc 
attorz,ey ..nust certify that tL.e de crdsnt 
is i nsol vent . 

"Some peopl e t .t.ir.:k that Lrickey 1 s 
sol vcr. t , \'Tl.Lile ot:1e r s a.o no t . Per­
s or.al l y .J. do z o t t-nov· if !.e is sol ver.t 
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or i r solvent . 

''-Sho .::. ld 1 sign the fee bil l , certi­
fying that the defe~dent is i r sol vent ; 
and if 1 do , is ti1ere li8'oi l lty, of 
any kind , on my pa·t?" 

Sec t lon 4239 h . ~ . ~i ss o~ri , 1 93~ , reads , partially, 
as follows : 

" ·: ..; ~c In cases i r vrbicr~ the de-
fendant is convicted , t he judge and 
pr osecuting a t torney shall certify, 
in addition to the forecolng f a c ts , 
that t he d efendant i s ir.solvent, and 
that ro cos ts char ged in the fee bil l , 
fees for board exce~ ted , were incurr ed 
or: tr.e par t of tLe de f e ru.ant . " 

Under the above part ial sect ~on the JUUGe and 
pr osecu t ing a ttor ney shal l certify that t he de i'endB.nt 
is insolvent and for t hat r casqn the ~tate shal l pay 
the costs , but t he f. te te ..t-uditor is not bound by that 
cer tifica ti.)n and may r e f u se to pay the cost s , for 
the r erson t hat th~ ~erer6aLt is sol vent . 1 mention 
this becas e the judg e and prosecu ting a ttor ney a r e 
not tLe sol e judges of the sol ven cy of' t.ne defe1.~ a nt . 
'lhat t he State ~uditor may r ef u se to e.ud i t c l aims cer ti ­
fied under t h is section Vla s hel d in the case of St~::. te 
ex r e l Sut er et a.l . v . ~-ilder , St a t e Auditor , 1 96 ..tO . 
418 , 1 . c . 428 , where t Le cou.r t said: 
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"l e are of tle opinion tha t t h e 
r ul e s of l aw an1 ounced i n the cases 
heretofore ci ted are applicabl e to 
the provisions of t he statu te in re­
l ation to cos t b ills i n criminal case s 
as they now exist, and we are of the 
opinion that the certif icate of the 
j udge and proseca ting attorney as to 
the taxation of cost s in crimj_nal case s 
is no t conclusive upon the ~tate Audi ­
tor, £.2!: do ~ !J.!~n t o say tha t t he .£2..!!­
clusion or disallowar.ce 2x the &t a te 
Auditor of a f ee bill is conclusive upon 
t he parties - cleim'I'iiC t he f ees . 11he audi­
tor is subject to t l1e su2ervis ion of the 
Supreme-cour t , and if he refu ses to audit , 
adjust and s e ttre-coe ts which have been-­
properly ~axed and certified £I t he judcje 
and prosecuting attorney , _the court will 
not hesi tate ~its process to compe l him 
to ,perform hi s §uty in that r egar d . " {Under­
scoring ours . ) 

Under &ection 4239 , s 1.:.pra , t he jud,_,e and prosecu ting 
at t orney are a ctil.L; i n bo t h a judicial and mir.i s teria l 
dut y . 'I'he pr oper manner ir_ whi ch to determine wt.e .. her 
or not a def'enc..ant is solvent , or i s unable to pay the 
cost , is to have an execution issued by the circu it clerk 
to the sherif~who shall make his r eturn. Under t he facts 
i n your r equest the sheriff of Jefferson County has at­
tempted to serve two separate executions , ana has made 
a null a bona r eturn on bot h execu tions . 1~at t hi s was 
the proper procedure by whi ch to deter mine t he sol vency 
of t h e convicted de1enC::.ant , wa s held in the cas e of 
State ex rel l · . 1

- . Hopkin s v . Justices of buchanan Coun ty 
Gourt , 41 :.o . 254 , 1 . c . 257 , vrher e t h e court said: 

" -~:- .;~ -;~ \fhat diff erence can it make 
to the county whet her he is t r ied and 
convicted of t he offense char ged a gains t 
h im, or vol untaril y confe sses t l e charge 
t o be: true? In eithe r case he woul d be 
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required by the jud ;mer t of the 
court to suffer the penalty i mposed 
by l aw . ln tLis case t he judg~ent of 
t he court ente r ed u pon hi s o~n vol un­
t ar y assumption to pay t he costs was 
sufficient to bind him for t hat pur ­
pose . l n other wor d s , he has by his 

1 own act fixed hi s l iability to pay the 
costs , and if unabl e to pay them, the 
penalty is just as much bound as if 
his liab ility had been fixed by law . 
t •• e can percei ve no reason why the 
s 6r vices r endered in issuing the exe­
cution were not as necessary as any 
others charged for . lt ~ perhaps 
the mos t satisfactory way in whi ch 
t he abilit:t of the defez:C.an~ :o "~ 
co s ts co.., l a be determined . •·· -.: -~ 
( underscoring ours . ) 

In your request you ask , that if you shoul d si2:n the 
fee bill and 1 t shou l d develop that the defendar. t i s 
not insolvent , wou l d you , in any way , be liable . l t 
has been hel d t;hat v1here a j udge is a cting in a mini­
steria l capacity , or a pro~eputing attorney who , as a 
minister ial officer i s act lng in the capacit y whi ch is 
in its€;lf judicial, that i n or der to hold e ither officer 
l iabl e for a mistake be must have acted in a spirit 
of wilfullness , corruption and malice . I t was so hel d 
in t he case of State ex rel v . Di emer, 255 Mo . 336 , l.c., 
354 , where the court said : 

"'l'he question , one of publ ic conce r n , 
in some of i t s phases , is by no means 
new . Pi ke v . t!iegoun , 44 ;,~o . 1. c . 496 

• 
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et seq. , fol lowed heed v . Co~way , 
20 . o . 22 , in hold ing to tne general 
doctrine .&nr.ounced above . In the 
Pike case it was ~~led : 

"' V.hen duties VThich are p tU'el y mini­
s ter ial ar e cast upon officers whose 
chie-f functions are judicial, and t l..o 
min~stsrial auty is v i ol ated , the offi­
cer , a l t hough for most purposes a judge , 
is still civi lly responsible for such 
misconduct . (\. ilson v . 'Ihe .. !ayor , 1 
~ en . 599 ; hochester "hite Lead Go . v . 
City of hocheste r , 3 Comst . 463 . ) And 
the same r ule obt air s where judicia l 
functions are cast upon a ministerial 
officer . but to render a judge acting 
in a min isterial capacit y , or a mini­
sterial officer acting in a capacity 
in its natu r e judicial , liable , it must 
be shovm t hat hi s decisions were not 
merely erroneoas , but that he acted 
from a spir it of willfulness , corrup­
tion , and malice ; in o t her wor ds , that 
his a ction was kr.owi ngl y wrongf u l , and 
not according to his hone~t convictions 
i n respect t o Lis dut y . ' 

"The Reed- Conwa y case , s~pra , quoted 
with a pproval f rom Jenkins v . tal dr on , 
11 Johns . l.ep . 1 . c . 121. In that case 
inspectors of election were sued f or 
denying a voter t he righ t to vote . In 
denying recovery the eminent bench , pre­
sided over by no less an authority in 
t re law t han Kent , closed i ts judgment 
with t hese words: 

• 
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, 

"' It woul d , i L our opil.ion , be op-
posed to all th~ principles of l aw , 
justice and sound policy, to hold 
t hat of fi cers called upon to exercise 
the ir deliberative judgments , a r e 
answerable for a mista~e ir. l aw, e i ther 
civilly or cri0inally, whc~ their mo­
tives are pure , and untaint ed i th f raud 
or malice . ' · 

"To t he s ame effect is Schoettgen v. 
\ ilson , 48 Mo . 253 . 

"These defendants ~ere actipg wi t.t~in 
the s cope of their expr ess statu t ory 
authority 1n allor ins or di sallowing 
c l aims . They wer e not guilty of arbi­
trar i l y , wanton l y , oppr essively or 
fraudulently conducting themselves and, 
under such circumsteLce s , they ar e not 
personall y liabl e f or a c ting i n ac­
cordance with their honest convictions 
of duty. (.a..cCutcbeon v . ·• i ndsor , 55 J...o . 
1 . c . 153 . ) The r easonil g of f s..shi ngton 
County v . , Boyd, 64 tQ •. 179 , sustains the 
judGnJent below; S"'d so does tha t of 
Ldwards v . F'erguson , . 73 ,.o . 686 , . and 
h.nox County v •. hunol t , 110 t o . 1 •. c . 
75 , . and Al bers v •. J erchants' Exchange, 
138 - o . 1. c . 164 , and 1 'i111ams v •. 
blliott', . 7.6 .Jo . , App . , 1. c • . 12 (a case 
on its f acts nearly in point), . and so 
Schooler v . , Arrington , . 106 1 0 . ~PP • 
607 . " 

Also, i n t h e case of Knox County v . Hunolt , 110 ~o . 
67 , 1. c . 75 , the co~rt s&id : 
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"Eut where tre public officer is 
by l aw vested wi tl". discretionary 
mi r isterial •ewers , and h e act s 
within the scope of his authority, 
he is not l iabl e in damages for ar. 
error ir judjmont , unless guilty of 
corruption or a wilf~l violat ion of 
the l aw . he is not liable f or an 
honest mistake . ~his pr inciple has 
been asserted by tl~l s court under a 
variety of circumstances . heed v . 
Conway , 20 .1. o . 23 ; Pike v . • .. egoun , 
44 J1o . 492 ; 1 cCutchen v . Wi ndsor, 
55 I o . 149 ; 48 • .:o . 254; t:Aiwards v . 
Fer euson , 73 • o . 686 ; Washington 
Co . v . Boyd , 64 Mo . 179 . " 

COlCL~SIOr 

In view of the above au t rorities , i t is the 
opinion of t h is depar t .! ent that wher e an execution was 
i ssued by t he circuit cler k for criminal costs , and was 
r eturned nulla bona by the sheriff , and t t.e prosecuting 
attorney certifies to the state aucitor on the cost bill 
t hat t he convicted defencant is insolvent , and it later 
develops t hat the convi cted deferdant is solvent , the 
prosecutin~ attorney is not liable in any manner , un­
l e ss he acted cor ruptly, or wil f ully violated the l aw . 

Respectfu lly submitt ed 
AP.RvVED : 

-: . J • .L..~ 
As s i stan t Attorney General 

ROY U1c Kl'lTRICK 
Attorney General of hi ssouri 


