
PENAL I NSTl 'l'U'l110NS: Time in jail on stay of execution 
is not serving penitentiary sen­
tence . 

September 10 , 1942 
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llon . Paul V. L.enz 
&~s Commissioner 

Department of Penal Institutions 
Jefferson City, Missouri 

Lear Sir: 

Fl LED 
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We are in receip t of your request for an opinion , 
under date of ~ept~mber 9, 1942, wldch reads as follows: 

"I should like t o have a ruling from 
you covering the situation ~hich I 
outline below: 

"In this case the inmate of this insti­
tution was sentenced by the Circuit 
Co·.J.rt of t he city of St . Lou is to Li fe lm­
prisonu~nt on the 24th day of June ,1936 ; 
on the 14th of July, 1936, the same ~ir­
cuit Gourt entered up an order holding 
this man 1n tho city jail i n s t . Louis 
•until further order of tho court '. 
About this time the judsment and sentence 
was appealled to the ~upreme vourt of 
Missouri pending which appeal the inmate 
continued to serve on the orlginal judg­
ment and sente~ce in the city jail ; on 
the 17th of August the Supreme Court af­
firmed the judcrnent of the vircuit Court 
and the defendant was on the same day 
l odged in the Peniter.tiary and entry 
was made in our derial hecord Book that 
the sentence cocmenced on August 17, 
1938 , the date of the Supr eme Court Man­
date . 
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" I should like t o know whether in 
your opini on t hi s sentence legally 
starts on June 24 , 1936 and whether 
it s houl d be so entered 1n our journal , 
or Serial Record Book , which is kept 
1n accordance with the act of the Legis­
l ature . " 

Section 4106 R. s • . iaaouri , 1939 , reads as follows: 

"Where any convict shall be sen t enced 
to i mprisonment in the penitentiary, 
the clerk of the court i n which the 
sentence was passed shall forthwith 
del iver a certified copy thereof to 
the sheriff of the county, who shal l , 
without delay, either 1n person or by 
a general and usual deput~, cause such 
convict to be trans ported to the peni­
tentiary and delivered t o the keeper 
thereof . " 

Under t his section it is mandatory that upon the 
conviction and sentence, the sheriff , without delay, 
should transport and deliver a convict t o the St ate 
Pepitentiary. In view of Section 4106 , supra , the 
l egislature , in order t o protect defendants who have 
been convicte~in their appeal, enacted Sections 4130 
and 4131 R. s . Missouri , 1939 , which grant t he defendant 
time for appeal. It a l so enacted Section 4132 R. s . 
Missouri , 1939 , which reads as f ollows: 

"No such appeal or writ shall stay 
or delay the execution of such judg­
ment or sentence, except in capital 
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cases, unless the supreme court , 
or a jud.;e thereof , or the court in 
which the j udgment was rendered , or 
the judge of ~llCh court, on i nspec-
tion of the ro~ rd, shall be of opin­
ion that there is probable cause for 
such an appeal or writ of error , or 
so much doubt as to render it expedi­
ent to take the judgment of the su preme 
court thereon , and shall make an order 
expressly directing that such appeal or 
writ of error shall operate as a stay 
of proceedings on the judgment ; but in 
capital cases t he order granting the ap­
peal shall operate as such stay abso­
lutely." 

Under this section the Supreme Court, a judge thereof, 
or the judge of the court in whicb the judv~ent was r en­
dered may grant a stay of execution. It goes without say­
ing , that upon a s tay of execution the convict is not serv­
ing the term of his conviction set out in the jud~ent . 
The Legislature also , in order to retain the cu stody of the 
defendant during a stay of execution , enacted &action 4135 
R. s . Missouri , 1939, which r eads as followsz 

"Ifthe defendant in the judgment so 
ordered to be stayed shall be in cus­
tody , it shall be the duty of the 
sheriff , if the order were made by 
the court rendering the judgment, or 
upon being served with the clerk's 
certificate and a copy of the order , 
to keep the defendant in custody with­
out executing the sentence which may 
have been passed , to abide such judg­
ment as may be rendered upon the ap­
peal or the writ of error . " 
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Under this section the sheriff is ordered to keep 
the defendant in cu stody without executing t he sentence , 
t hat is delivery to the penitenti ar y . 

In reading over your request, we no tice you state 
that the Circui t Court of &t . Louis made an order hold­
ing t he defendant i n the city j ail in St. Louis until 
further order of the court . It is not for u s t o sa~ 
whether this is a stay of executior. , a nd it is a matter 
of fact as t o whether t he order was made as a stay of 
execution or ~hother it was an order unlawfully made . 
If it was not a stay of execution, he should be allowed 
his jail time spent in the St . Loui s Uounty jail . It 
was so held in Ex pnrt e Perse, 286 s . VI. 733, Par . 11 , 
where the court sa i d : 

"Docket entries also show that a stay 
of execution for 90 days was gran ted 
de.fendant . t..o commitmen t was issued 
until the expiration of 90 days, and 
it is contended t hat the justice had 
no authority to gr ant a stay of exe­
cution, and that it was hi s dut y to 
have issued a commitment immediately, 
and, since he did not , he could not 
issue it 90 days therea'i'ter . At t he 
time of tr~s judGment, llay 26, 1925 , 
t he justice did not possess t he power 
to grant a ~tay of execution, and that 
order o!' the jus t ice was void. Vie do 
not thir~, however, that the delay of 
90 days i n issuin u the commitment, in 
and of itself, r endered the commitment 
vo i d . The time of the jail sentence 
was 6 months, and ha d t he commitment 
been issued on the same day that the 
judgment was ent ered, the sentence 
woul d not have expired at the end of 
90 days . We are of' t he opinion that , 
s ince it was the duty of' the justice 
to issue the commitment immediately, 
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the time of defendant ' s sentence 
to jail woul d begin immediately, 
and that he would be entitled to 
the benefit of the time from the date 
of the judgment , and upon the expira­
tion of 6 months from that date he 
vould be entitled to his rel ease , no 
matter when the commitment was issued. 

" * • 

The purpose of the enactment of Sections 4132 and 
~135 , supra , was to aid defendant 1n his appeal . The 
Legislature further eracted Section 4136 R. ~ . ~issouri , 
1939 , which reads as foll ows: 

"In a l l cases where an appeal or 
writ of error is prosecuted from a 
judgment 1n a cri~ inal cause , except 
where the defendant is under sen tence 
ot death or imprisonment in the peni­
tentiary for life, any court or officer 
authorized to order a stay of proceed­
ings under the preceding provisions 
may all ow a writ of habeas corpus , to 
bring up the defendant , and may there­
upon let him to bail upon a recognizance, 
with sufficient sureties , to be approved 
by such court or judge . " 

Under this section, after a stay of execution had been 
granted tho prisoner coul d make bond, subject to the final 
decision of the Appel late Court . Of course , under a valid 
stay of execution the time spent at liberty under his bond 
is not recognized as part of the time under hie sentence. 
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It was so hel d in t he case of Ex Parte Perae , 
286 s . \J . 733 , Par . 12 , where the oou!'t said : 

11 After this nroceeding was begun , 
and t he writ of habeas cor pus 
issu ed , the petitioner gave bond, 
and has been at liberty since t hat 
time . The t ime he haa been at l ib­
erty under t his bond shoul d not be 
credited on the 6 months provided 
in the sentence . " 

Ther e is no questior. ·out t hat under Section 4132, 
supra, the court may gr ant a s t ay of execu t ion where 
there is probable cause for an appeal , or writ of er­
ror . It was so held in the case of Ex Parte Thornberry, 
254 s. t . 1087, 1. c . 1090 , where the court sa id: 

n ~~ .;:- ~:- That a court has power, 
in the exercise of its discretion , 
to suspend a sentence a reasor,ab1e 
time for a proper purpose there is 
no question . ~bat purpose has usually 
been construed under our practize , i n 
the absence of any statute on the sub­
ject, to granting time to f ile a motion 
for a new trial or in arres t of jude­
ment, to secure bai l , or to perfect 
or pending an appeel . u 

Section 4153 R. s . ~issouri , 1939 , r eads as fql1ows: 

11\~en the appeal is t aken, or the 
writ of error is sued out by the 
party indicted, i f t he supreme court 
affirm the j udgment of the court be­
l ow it shall direct the sentence pro-
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nounced to be execu tod, and the 
same shall be executed accordinel y ; 
if the judgment be reversed, the 
supreme court ahall direct a new 
trial , or that de~endant be abso­
l utely discharged, according to 
the circumstances of the case . " 

Under t he above section, the ~upreme Court may af­
firm the judgment of the court and dir ect that the sentence 
pronounced be exeru ted. 

Since the defendant in the case continued to take 
advantage of the stay of execution by r~maining i n the city 
jail of St. Louis, and did not obtain his release, on bond, 
as provided in Section 4136, supra, he was not serving the 
sentence under the judgnent of the court and h is sentence, 
under the judgment of t Le court , did rot begin until he 
entered the penitentiary. ' 

Section 9061 R. s . Missouri, 1939 , reads as f ollows: 

"The commission shall keep a journal, 
in which it shall ent er regularly the 
reception, dischar ge , death , p r~~n or 
escape of ever y convict , and all other 
occurrences of r.ote that concern the 
sta te of the penitentiary. " 

Under this Secti on the Commission enters into the 
Serial Record Book the date or the comcence~ent of t he 
sentence, which, under the facts in your re~uest, would be 
August 17, 1938. · 

· Of course , in case of a parol e or pardon by the 
Board of Probation and f arole, the board may take into 
consideration the fact that the defendant spent over a 
year i n the city jail in the City of St. Louis . That 
authority is grant ed to it under Section 9160 R. s . Mis­
souri , 1939. 
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COl CLUbi ON 

Therefore , it is t he opi nion of t his department , 
that if the order made by the judge of the Circuit Court 
of St . Loui s was a stay of execution, t hen the sentence 
legally starts on August 17, 1938 , which was t he da te of 
the Suprt me Court mandat e and mittimus, an~ reception in 
t he penitentiar7, and not June 24 , 1936, which was the date 
of the sentence in the lower co,'lrt and should be so entered 
in the Serial Record Book. 

It is f urther the opini on of this depar tment that 
if the order made by the Circuit Court of &t. Louis w~a 
not a stey of execut i on, the date of the commencement of 
the sentence woul d still be August 17, 1938 , but the de­
fendant , i f the sentence was for a certain number of years , 
instead of life , would be entitled to have the time spent 
in the city j ail deducted from his term. This cou ld only 
be deter n1ined by way of habeas corpus proceeding. 

Respectfully submitted 

\1 . J . BURKE 
Assistant Attorney General 

AP ROVED & 

ROY McKITTRICK 
Attorney General o£ M~ssouri 
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