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PENAL INSTITUTIONS : Sentences to said School are concurrent , 
unless ordered by court to be consecu­
tive , and absent appli cable statutory 
provisions to contrary . Board of Pro­
bation etc . has power to issue and revoke 
paroles f rom said School . 

MISSOURI TRAINING SCHOOL 
FOR BOYS : 

------ -- ----
July 9 , 1942 

I~ . George A. Riley 
Superintendent 
:'iissouri Training ~chool for Doys 
bOonville , l~ssouri 

Dear Sir: 

This is in reply to your request for our opinion 
by your recent letter, v~ich is in t h o following t erms : 

U\10 VIOuld like to have your opinion 
governinG t ho caoo sighted below. I 
have consulted a number of lawyers on 
this question, and they disagree . 

n A boy, Benny Arnce , Jasper County, born 
October 15 . 1925, was comcittod fron 
J aspor County as a delinquent cb4ld on 
the twelfth day of r~ay' 1937, in the 
Juvenile Division of the Circuit Court 
by a Circuit Judee . He tJo.s o.djudged to 
be a del in< .. ucnt child, charged with 
burglary and larceny • and £;1 ven a 
minority sentence . This sentence, then, 
would expire October 15, 1946. ne was 
paroled February 18 , 1942, o.nd whil e on 
parol e , co~tted a nen off ense , was 
br ought into court on June 2 , 1942 , pl ead 
BUll ty to burgl ary and larceny, and was 
cont'li ttod here by the sa:.no Jud['e of t ho 
Juvonil o Oourt for one year . This t orm 
would ex,.:>iro Juno 2 , 1943. The first 
cot'Dnitnlont was not mentioned in th e second 
one . 



Mr. George A. Riley (2) July 9 , 1942 

"Uy question is this: \"Jhat shall 
we do with t his boy on the completion 
of this one- year sentence., Juno 2 ., 
1943? Shall we discharge him, or 
shall we hol d him on the old sentence 
until October 1 5 , 1916?" 

Mr. Robert c. Edson, Director, Board of Probation 
and Parol e , informed us on July 7 , 1942, that the parole of 
Arnce VIas i ssued by that Board on February 18, 1942, and 
revoked by said Board on June 21, 1942. 

Arnce was first convicted as a delinquent minor 
under the juvenile delinquent l aw, and later convicted or 
a fel ony under the general criminal law, by the same circuit 
court , and sentenced to i oprisonment in the Ulssouri Train­
ir~ School ror Boys . This may lawfUlly be done . Section 
9700, R. s . Uissouri, 1939. State ex rel. UacNish v. Land­
wehr, 60 s . w. (2d) 4 , 1 . c . 8 (10), 332 f[o . 622; State ex 
rel . Wells v . Walker , 34 s . -w. (2d) 124, 1 . c . 128, 129 , 
326 I.:o . 1233; Section 8998, R. S . Hissouri , 1939 . 

Copies of the commitments, which you have supplied, 
shou tha t the second sentence contained no order as to 
uhether 1 t should run concurrently with or consecutivel y 
to the first one . The rule in that regard, applicable to 
persons convicted of felonies and sentenced to the penitentiary, 
was statod in the followinE terms , after an eXhaustive re-
vie~ of the authorities, in State ex rel . Ueinlnger v . 
Breuer, 264 s . ~~ . l, 1 . c . 2 , 304 I.!o . 406: 

"~:-·:r~·~'* The law then, as now, \7as settled 
beyond dispute that in the absence of a 
statute to the contrary, sentences were 
not cumulat1 ve, even where they lilight be 
made so , unless the sentencing court ex­
pressly made t hem so by directin3 that the 
subse~uent one should commence at a £uture 
timo determined or deter.:1ino.b~o w1 th cer-



Mr. George A. rliloy (3) .:Tuly 9 , 1942 

That well-established rule of law is , of course, 
favorable to the prisoner, by permitting two separate 
sentences to tho same institution to be served at the same 
t~e, unloss the court orders otherwise, and absent the 
existence of applica ble statutory provisions to tho 
contrary. hhile this rule under present decisions of the 
courts is npplicabl e only to sentences to the penitentiary, 
we believe th~t if the s atter were presented to the courts , 
t hey would extend the snmc principle, by analogy, to boys 
who are inmates of the Tra1ninB School . 

Om statute constituting an exception to t his rule 
is by its express t erms ap)1icablo on_y to sentences to the 
penitentiary. Section 9226, R. s . Uissouri , 1939 , refers 
to ". • • o. convict sentenced to irlprisor...nont in tho peni ­
tentiary • • • any convict • • • any crinc in the peni­
tentiary, or ••• While under sentence. " Another, Section 
4849 , R. s . Missouri , 1939, applies to " · •• any person 
• • • convicted of two or noro offenses , before sentence 
sh.al.l have been pronounced upon hil:1 for oi ther o ffcnse ~c .. ~. 
·:!· i:· ·~ . " Other such statutes. apply to ;>ersona convicted of 
tho offense of eacaping conf:nement . Sections 4306-4311, 
R. s . J.lissouri , 1939 . none of those statutes apply to t his 
case . 

For the foregoing reasons, it is oUr opinion that the 
t ''o sentences of Arnce run cvncurrentl y . 

You ask \ilhether you shoul d hol d Arnce under the original 
sentence, when the one - year sentence oApiros . This should 
be dono , because it is your duty to l!oep inmates under 
custody so long as their sentences IL.' O outstanding, tmder 
the statutes applicaLlo to tho institution. ~ections 8993-
9008, R. s . ttlzsouri . 1939 . The original son~enco now re­
quires i mprisonment , because the parol e fron it was revoked 
on Juno 21. 1942• by tho Board or P::·obation and Parole. 

Said Bo ..-~rd \70.S authorized by law to issuo and to revoke 
the parole . \ihi~o your lett er does not expressly inquire as 
to the authority o£ stlid Board in the.t rcBard. it may be 
useful t~ trace t~t authority her , to clari£1 tho eonfusing 
condition or the stntutes • 

• 



r~ . George A. Ril ey ( 4) July 9 , 1942 

In t he Revised Statutes o£ Missouri, 1929, in 
Chapter 44, Article 2, applicabl e to the Training School 
for Boys , Section 8346 , in part , provides: 

"The state prison board shall have 
full control and manaeelilent of said 
r eformatory * -:;. ...;~ ·::· -::- -::- ·!} ·::· ~t .. -~:- . n 

The reference to the "board" was a reference to 
the Commissioners of the Department of Penal Institutions . 
Section 831 6 , R. s . Missouri , 1939; Section 8972 , R .• s . 
Missouri,. 1939 . 

And, Section 8353, R. s . Missourl , 1939 , provided: 

nsaid board shall have power to pcrni t 
any p l rson eo:r:m1it ted to snid institution 
to return to his home and to rel ease him 
temporarily fi>om coni'ine~cnt in said in­
stitution, but not from its control and 
supervision; but sue~ por tit shall be 
conditioned upon his continued good eon­
duct during the remainder of the te~n for 
which he was co~tted to such institution . 
s uch person shall under rules adopted by 
said board report to said board i'rom 
time to time during the tcr,n for which 
he uas sent to said insti t u t ion, and said 
boa.rd shall have pofler t o cause tho return 
of any person bo serve the t ime £or wlrlch 
he ~as co~itted whenever his conduct dur­
in.s his permit shall make it necessary or 
proper in the opinion o:f tho board do do so . 
The superintendent or any other officer of 
the insti tution sl~l have authori ty to 
apprehend and roturn to said institution 
a:ny person Tthom the board may direct to be 
so r eturned. Uo parol e shall be granted by 
the court or judge thereof to any person 
committed by sueh court to such institution 



r~ . George A. Riley ( 5) 

after he shall have been received 
i nto the I issour1 reformatory. " 

July 9 , 1942 

Thereafter~ the authorlty to issue and re~oke paroles 
from. the Training School ."lao transferred to the Board of 
Probation and Parole , by .Laws of Lfissouri. 193~ , p . 400, 
Section 2 (no\7 Section 9157, R. s . JJissouri , 1939) , 11'1hich 
provided: 

"Thero is hereby created and establi~hed 
o. Boord of Probation m d Parole . The 
powers and duties relative to paroles, 
eo~~ut~tions of sentence, pardons, and 
r eprieves , now vested in the Commissioners 
of tho Depart.uent of Penal Institutions 
and tho Intermediate Reformatory Parole 
Board o.r e hereby vested in the Board 
created nnd established by this Act . 
aid Board shall be deemed a continua­

tion of' tho Depart ment of Pennl Instd. tu­
tions and the Inte~ediate Reformatory 
Board in ~o far as the Co~ssi ners of 
t b£.t Department and the Intermediate 
Ref'ormatory Parol e Board are empowered 
to act in rel~tion to inv~stigations , 
paroles, co •. :r.rut ations of sentence, ond 
pardons , m d all matters pendinr; be .fore 
such Comnissioners and the Intermediate 
Refor ... natory Fe.role Board in connection 
with parol es , coMnutntions of oentence , 
and p ardons shall be carried on and co -
plcted by the Board created ln thls Act . " 

Section 835~, R. s . lli s souri, 1929 , a bo ve quoted, 
has never been repealed. Uortain sections of tho statutes, 
preceding and f'ollo\Ting said Section 0353, ~;ere repealed by 
Laws o£ i..issouri , 1939 , p . 574,· oection 1 . However, v1hen 
the Revised Statutes of J.:issotJri, 1939 , were co~-npiled, the 
above mentioned soctlon 8353 was omitted. The sections pre­
ceding and follo\dng it in Revised Statutes o£ 1939, are 
Sections 9000 and 9001 . This was o oviously due to mere in-



Ur . George A. Ril ey (6) JlllY 9 , 1942 

advert ence . It does not affect the validity 
of said Section 8353, n. S . ~ iseouri , 1929 . 
in Sto.to ex rel . Asotsky v . nicks , 142 s . w. 
473, 346 o . 640, \mere the cou t said: 

and existence 
It was so r uled 
(2d) 472 , 1 . c . 

" he above f.'octions are :::;ecs . 101 , 
102 and 103 or Chapter 51 , General Lnws 
of ,.o . 1877 , SU!>1>leuent to the :·;aGile:r 
stat u t es of 1872 . ~ey do not appear 
i n t:b.e r evisions of 1879 and succeeding 

·revisions . Even so , tho omissi on fro~ 
thorov1sion:J does not oper .. '"to to ""repeal 
saic! so'' ~io!ls . I'eriwoather 11 . ov~rly, 
228 Uo . 218, 1 29 S . a. 1; Bird v . Sellers , 
122 t O. 23, 26 S . W. 668 . 0 

Accordingl y , under existing statutes , tho Board of 
Probation and ~nrolo , i s authorized to issue and to revoke 
paroles fro~l the Training vChool for Boys • 

COl"CLUSIOr 

Sontenc--s t o the f!i Jsouri Trai nin~ School f or Boys , 
run concurrently , unlesa the court orders thom to run c .n­
secuti vely, and unless an exception to that rulo is pro­
vided by an applicable statuto . T,he ueard of rrobation 
and Parole is authorized t o i ssue and to r evoke paroles 
f'ron L:xprisonment in so.ic. Tralni_.g ~c.."l.ool by existing 
statutes . Bonny Arnce should be i.I:lprisoned at tho Train­
inc SChool, for thv pcrlod of his sen tences , ~iless he 
is again paroled by said Board. 

RespectfUlly submitted, 

APPROVED: 

ERNEST IIUB!l!:LL 

VAlfu C • l'i!URLO 
Assistant Attorney-General 

(Actine ) Attorney- General 

EH/ r v 


