PENAL INSTITUTIONS: Sentence to sald School runs consecu=-
tively to sentence to county jail. In-

MISSOURI TRAINING SCHOOL: mates of school may be produced for
trial, in response to writ of habeas
corpus ad prosequendun,

Mr. Georfge A, Hlley
Superintendent _

Missouri Training School for Boys
Boonville, Missouri

This is in reply to your request for our oplnioen
by your recent letter, which 1s, in part, in the follow-
ing terms: ‘

"T would like to obtain an opinion from
your office concerning the following
case,

"Samuel Davls 8029-I, born December 24,
1822, was sentenced June 16, 1937 in

the juvenile Court of 3t. Louls City to

a term of three years for delinquency,
being admitted June 25, 1987. The boy
has escaped eleven times from this In-
stitution. Granting him credit for time
spent in jail after being apprehended
from his last escape, he still has some
time remaining on his original sentence.
On Jamuary 2, 1942, Sanuel Davis 8029~
escaped from this Institution and was
apprehended under the Kemper Military
School Football ~tadium by officers of
the school. He was returned to the In-
stitution and released to the Cooper
County authorities :or prosecution. He was
tried in the Clrcult Court and give a
six-months jall sentence, charged with
trespassing. His jail sentence will ter-
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ninate June 30, 1942,

"The County Officials will notify me
when his term in jJall has been com-
pleted, and we plan to bring him back
to the Institution here to complete
his sentence. I would llke to have
the following points clarified."

Your first, second and sixth questioms may be
answered together, They are:

"(l1) ULo .= the Institution here have
any claims on this boy, whatsoever?

32) If it 1s our duty or privilese
return hinm here, is 1t permissible

to allow him credit on“his sentence here
for the number of days served in Jall?

"(6) Should the Instltution here, in the
case of an escaped boy who violates the

law, is apprehended and taken into cus=- -
tody by county officlals, tried in ecourt,

and civen a sentence in some other lnsti-
tutlon resulting in the lncarceration of
such boy for a longer period of time than

the remainder of hls sentence here, discharge
the boy from his sentence hereft"

Your institution does, in a sense, have a claim on
Davlis, because his sentence to your institution has not been
fully served. <hat sentence cainot run concurrently with
the other sentence to iuprisomment in the county jaile It
is true, as ruled in St:te ex rel, Melininger v. Breuer, 264
Se Ve 1’ l. Co 2. 308 lio. 406, th&t:

"% « « The law then, as now, was settled
beyond dispute that in the absence of a
statute to the contrary, sentences were
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not cumulative, even where they might
be made so, unless the sentencing court
expressly made them so by directing that
the subsequent one should cormence at a
future time determined or determinable
with certalnty. #Om & & & & % & & w

This rule of decision was pcinted out in our opinion
addressed to you, dated July ¢, 1942, It applies, absent
the apylication of a statutory provision to the contrary.
The statutes constituting exceptions to this rule, mentiloned
in our said opinion, do not apply to this case for the reasons
there staoted,

Sentences by different-courts of the same State to
the same place of imprisomaent generally run concurrently,
subject to the exceptions already stated. 15 American
Jurisprudence, p. 126, Sections 470, 471.

However, the above mentioned rule of congurrent sen-
tences has been applicd by the Supreme Court of llissouri,
and other courts, only to sentences to imprisomment in
the same instlitution. In our opinion it does nct spply waere
the sentences are to imprisomment in different places. A
large number of authorities are suwmarized to this effect
in 15 American Jurisprudence, p. 123, seatéon 4653

" In those states where cumulative sen~
tences are permissible and the subject
is not controlled by statute, if the ac-
cused is convicted of more than one of~-
fense under more than one cownt, sentences
of imprisomment imposed under the differ-
ent counts or for different offenses, if

by the same court, will be construed as
running concurrently, and the acecused will
be discharged at the expiration of the longe
est term, unless the sentences ecxpressly
state othsrwlse or unlesa for other reasons
(as that the imprisonrient 18 in dilferen

1aees) it clearly appears that the court
Enfenabd that the sentences should run con=
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secutively, and not concurrently.
& % % ¥ % (Underscoring ours)

Imprisonuent in the Cooper County jall could not
satisfy the sentence to imprisonment in the Training
S€hools for Boys. In LEx parte Lamar, 24 A, L. R. 864,
l. c. 880, 274 Fed., 160, the cuestion was whether a
sentence by one federal court to imprisonment in a federal
penitentiary, ran concurrently with a sentence by a federal
court to irprisomment in the lercer County, lNew Jersey, Jjail.
At l. ce 8380 of 24 A.L.lls the court sald:

"Servitude in the United States peni-
tentlary at Atlanta did not anawer

the requirement to serve one year in
liercer County jall in New Jersey. The
petlitioner could not serve the term
fixed for lercer county Jail until
after he finished his term at Atlanta,
Georglae # o # 4 & & & # & #,"

Similarly, in United Stutes v, Remus, (CCA, 6th) 12 Fed.
(24) 239, 1. c. 240, the court said:

"In this case the same judge imposed

the two sentences. The second made no
reference to the first. It is not to be
supposed, however, from thit circumstance,
that he intended it to be served concurrent-
ly with the first, but rather, knowling

thut 1t could not be served in the peni-
tentlary, that he intended that each should
be served at the place designated and did
not consider it necessary to say that the
Jall sentence should be served separately
Ifrom the penitentliary scntence. # « # & &

# % % % % In this case the difference in
the sentences necessltated separate service-
one was for a felony, the other, a misdemeanor.
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leither was ordered to be served at

the place designated in the judgment

for the service of the otherj the
appellee could not have been sentenced
to the penitentliary for the misdemeanor.
From this hypothesis alone there 1ls a
clear intent of separabe service,"

Other decisions to the same general effect as those
ciged above sre: Lx parte Sichofsky (Cal.), 257 Pace. 439,
53 Ae L« Reo 6153 Zerbst v. McPike, CCA, 97 Fed. (2d) 253;
Ex perte Aubert, D. Cs, 51 Ped. (2d4) 136.

Inasmuch as these two sentences could not be served
at the same time, the Superintendent of the Tralning School
has no legal sutliority to allow Davis credlit on the sentence
to that institutlon for time served in the Gooper county jail,

Your sixth question is answered by the foregoing.
The fact that an inmate of the Tpalining School emcapes, is
convicted of an offense and imprisoned in some¢ other insti-
tution, is no ground for discharging him from his sentence
to ‘the Training School. That sentence is still in effect.

Your third and fourth questions sre:

"(3) Does the Institution here hold the
autihority to release this boy from his
sentence here? If so, what steps should
be taken In graiting this release?

"(4) Does the Institution here have an
option of recturning the boy for the
completion of his sentence or of releas-
ing him outright?™

The Superintendent of the T aining School has no
authority to release Davis, and has no option with reference
to requiring him to serve his sentence. Sald Superintendent
has the duty to maintain custody over inmates for the lawful
duratli n of their sentences, and has no power to issue paroles.



Mr, George A. Riley (6) July 10, 1942

Such power 1s vested in the Doard of Probation and Parole,

as stated in our opinion to,you,-dated July.9, 1942, Of coyrse,
the Governor has constitutiomal anthority to issue pardons

and paroles, Constitution of llssourl, Article V, Section €3
46 C. Je pe 1182, sectlon 33 State v, Asher (lio. Sup.),

246 S. W. 611, 913.

Your fifth question is:

"In such cases as the one sighted ahove,
1s 1t proper for the Institution to turn
over to county authorities, boys who have
coruuitted an offense whilile on escape and
who have bec. returned to our Institution?
If so, what t pe of order or writ, if any,
is required?”

Where i1mmates of the Tralning School are sousht by
publlic authorities for prosecution, 1t 1s proper to surrender
custody only for the purpose of trial, but this should be
done only in response to a writ ol habeas corpus ad pro-
sequendum, lssued by either a -*ircult court, a court of
common plea., one of the Courts of Appedl, or by the
Supreme Court of lissourl, In 3tate ex rel. Blllings v,
Rud()lm (11{00 Sup.), 17 S We (2(1) 932’ l. ce 955, 034,
the court sald of an analogums sltuatlon:

"on that question tho:ue cases were, in
effect, overruled in State ex rel., leln-
inger v. Dreuer, 304 [0, 58l, 264 S, We
l. In that case we held thal a circult
court had jurisdiction to try a defendant
for felony after he liad been sentenced
to the penitentlary. Such is the univer=-
sal TUle, % % 4 4 4 o4 2 9 9 4 4 B o K %

"The wrlt at comnron law includes several
forms, Among the nuaber: (a) ilabeas Cor-
pus ad subjiclendum (you have the body to
submit), (b) habeas corpus ad prosejguendum
(you have the body to prosecute). 21 Cyce
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! o

3533 bBurril, L. Dict.; & Blackstone,
Comi. 129, 130,
¥ O04E 35 3 | o O W KON WL R RN
"It follows the warden of the peniten-
tlary 1s ordered to deliver lenry Stocks
to the sherlfl of Dunklin County, to

be tsken there for trial on said indicte

ments, It is further ordered that sald
sheriff{ return Henry Stocks to the peni-

tentiary on the termination of said trials,.”

COlICLUSION

In view of the above authorities,
that a sentence to iuprisonment in the
School for Doys runs consecutively to,
ly with, a sentence to imprisomment in
Inmates of sald School may lawfully be

it is our opinion
idssourdi Training
and not concurrent-
the county jalls
produced for trial

only, in response to a writ of habeas corpus ad prose-

quendurie

Paroles from said

elning School may be 1ssued by

M
the Doard of Probation and Parole, and not by the Superin-

tendent of the School,

Respectfully submitted,

APPROVED:

ERNEST HUBZELL '
Asslistent Attorney-leneral

(Acting) Attorney-General

E/rv



