
ELECTIONS : 
NOMINATIONS BY PETITION : 

Statute providing for nominations 
by certificates is not repealed by 
act of 1941. 

Oc tober 7 , 1942 

Hon . Willian • • Shirl ey 
Pro~ecutin Attorney 
Kirksvil lo, Ui ssouri 

Dear Mr . Shirley : 

F1 LED 

f2 

This la in reuly to your l etter of recent dat~ 
wherein you -eque~ t an opinion froo this depar~ent on 
the question of whether or not ~ection 11534, R. e. 1939 
is in effec t . 

Sa id Section 11534 , per taining to nominations by 
certi ficate, provides ae follo s: 

" T e cortlficate of no1lnntlon of a 
cand de.te ~elncted othen!lre +"Hlll by 
o. primary ~hoJl lJe flir-ned by e lectors 
resitcnt wi£~1n the district or 
poll.tlc•l division for which t he 
ce.nd 1 date is pre s(Jni.ed , to a number 
e~cl to two per cent of the entire 
vote cast r t t he last preceding elec­
tion in the Fta1e , the co nty or other 
division Or C!Etrict for hlch tbe 
no~in~tt ~n lc ~& e : Provi~ed , tho.t 
~a.id el ncrs ehall declc.re in sal e 
certlf1c£te thPt t hey are ~ ~ 
suryport crs of the candidate sou~~t to 
bo no"' ina ted and · a\ e r~..:.1" ald"d e..n •111 
not nid i n the nomlno.tlon of ony other 
cancidnte f o r the ~&me office ." 

Nominatl"nf' by c ~nvontions or primary and by cer­
tlficstea wee provided for by ~cc . 2, La s of la89 , p . 105 . 
Under that arti cle the'Y'e were three !';Ources of riomluatlona; 
(1) a convention of dele s.tc ~ ; (2) a ~.1L a~y el~tction , and 
(3) a petit ion by ol ectore . 

-
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In 1907 (Laws of 1907, p . 263) an act was passed 
which did away with nominations by conventions, but it did 
not disturb the law of 1889 providing for nomination by 
certificates . 

In State ex rel. v . Kortjohn, 246 Mo . 34, 1 . c . 39, 
the court, in construine the primary act of 1907, ~aid : 

"A careful readillf' of the act of 1907 
shows that the legi slative mind was 
bent upon the method of non inations by 
political parties and had no t hought 
of disturbing the Act of 1889 so far 
as it related to nomina t ions by electors, 
which portion of the Act of 1889 we had , 
in Atkeson v. Lay , so construed as to 
make it the avenue for the formation of 
new political orranizat1ons , as well ~s 
the avenue for independent , non-partisan 
nominations . Indeed , the very title or 
the Act of 1907 would indicate that there 
was no legislative intent to disturb that 
portion of the Act of 1889 relating to 
noMinations by electors . * * * * * ~ ~ 
"In other words , this Act or 1909 does 
not attempt to deal with t he ~bject or 
nomi nations made by electors, and. is 
therefore not inconsistent with that 
portion of the Act of 1889 , and or course , 
does not repeal that portion of such act . 
To my mind both the Act of 1907 and the 
Act of 1909 .were only intended to eliminate 
from tho Act or 1889 that portion whi ch 
authorized a party nomination by a con­
vention of delec,ates. * * ~ * * * ~ * *" 

The Act of 1941 referred to in your letter contains 
the following title: 

"An Act repealing Sections 11538 and 
11539 of Article 4, of Chapter 76 , of t he 
qevi sed ~ tatutes of ki~souri for the year 
1939 relative to the filinr of certificates 
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of nomina t ion, filline of vacancie s 
and correcti on of tickets where 
vacancies are filled and enacting 
two ne• ~ac tions in lieu the r eof to be 
known as Sections 11538 and 11539 
relative to t he same subject matter . " 

It will be noted l hot this t i t l e and act refers to only 
two sections t o be repealed, vi z . 11538 an~ 11539 . 

These sections as reenac t ed by the 1941 Act refer 
to filinp certif icates of nomination and t o t he fillinF 
of vacancies on the non1nated ticket . They do not apoly 
to t he nomina tion. of independent candidat es by the certifi­
cates of nomination mentioned in Section 11534, R. t . 1939 . 
I f said f a c tion 11534 vere e ffected or renealed by the 1941 
Aet , supra , it woul d be by !~plication . Repeal s by 1m-

. plication are not f avored . anr izi v . ••e stern Goal and 
Minlnf Co ., 11 s . \ . (2d ) 268. The Act of 1941 must be so 
plainly inconsistent with Section 11534 that they cannot 
stand tor.ether, ',efor e the latter Act can repeal said 
Section 11534 . State ex rel Boyd v . Ru t l edFe , 13 s . • 
(2d) 1061. 

c. r.CLUSIOB 

From the forer,oing , it is the opinion ot t h ia 
department that the Act of July 51 , 1941, Lawa Qf ... (1 a aou ri 
1941 , P • 354, does not affect t he provisions of Sec tion 
11534 and t hat a person may sti l l be placed on the ball ot 
by the certificate , provided for by said eection 11534. 

APPROVl!.D: 

ROY McKI'l'TRICK 
Attorney General 

T\,.J :NS 

Respectfully sub,1t tod, 

'l'YRE \"' . SURTON 
Assistant Attorney General 


