
FEES : TAXATION : Witnesses and jurors in criminal 
cases must f'urnish evidence of' 
no indebtedness to st&te or county 
before paid by treasurer. 

Hon . Forrest Smith 
State Auditor 

February 6 , 1942 

Jefferson City, Missouri 

Dear Sir : 

FILE _ 

Y_) 
~le ar e in r eceipt of your request for an opinion, 

dated Januury 29 , 194~ , which r~ads as fo llows: 

"Our audi ts have lll sclosea that a num­
tber of counties of the stat.e are paying 
~o attention to Jec . 4249 ~ . S . MO . 1939 
felative to paying witness fees in crimi­
nal cases ; a lso to the method of paying 
jurors . \.e find t hat a number of jurors 
ana witnesses are recei ving fees when 
indebted to both the state ana county 
for s veral years del inquent taxes . 

111 would like an opinion as to whether 
a juror or witness may be paid money 
fro~ the county treasurer when it is 
shown on tne tax books of that county 
that they have delinquent state and 
county taxes charged against them . 

"Second, 1 "oul d like an opinion as 
to whether the County ~reasurer is 
11aole on his bond for tho payment 
of money to jurors or witnesses who 
are indebt ed to the sta~e or county 
for ael1nquent taxes . " 

' 
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Sect ion 4G48 "' • s. : issouri , 1939 , pr escribes t he 
method of certification anu pa~nent or cri~inal cost ~ee 
bills . 

Sect ion 4249 h . S . it.i ssouri , 1939 , reads as follows : 

"The county treasur ers shall pay out all 
such fees to the proper owners as t he 
same may be call ed for: Provided , that 
before any s uch fees snall be paid tte 
party to who~ the s~~ iti c ~e s .all fur ­
nish satisfactor~ evidence to the treasurer 
that he or she , as the case may Le , is not 
at the ti~e inaebted to the state or county , 
on account of delinquent back taxes, or is 
indebted to the state or county on account 
of any tine , penal ty, forfeitures or fo r­
feited recognizances, or costs for a v io­
lat ion of any cri~inal statute of this 
state, or for contempt of any court , no 
matter if t he same shall have been paid 
by oath of ir solv~ncy as provided by law; 
or is indebt ed to the stat~ or any county 
on account of any funds coming to hi s 
hands by r eason of any puLlic office: 
Provided furtuer, that after deductinG 
the amount of the lndebteuness of the 
clai ant , if any , on account of any or 
all of the various causes hereinbefore 
enumerated, the treasurer shall pay him 
the balance , g iving duplicate receipts 
for tb.e separate amounts pale... , one of 
which shall ~c fi led with the county 
cler k , · who shal l charge tt~.e treasurer 
with the same , but if the indebtedness 
of the claimant equals or exceeds the 
amount of hi s fees, th<. treasurer shall 
give him credit for the amJunt o~ his 
feea , st~t.:nu or ... hat account , and shall 
make duplicate rece ipts for tLe s&me , 
one of whi ch he sllal.l deliver to the 
claimant and tne other he shall file 
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with the county clerk, who shall 
charge the treasurer with all such 
r eceipts , an d in his regular settle­
ments with the county court tbe 
treasurer shall make a full and com­
pl ete eXhibit o£ all his acts and aoin;s 
under section 4248 to 4~52, inclusive . ~' 

Sect ion 4249 , supra , r~fers to ~ect~on 4248 which 
section only prescribes the method of payment of criminal 
cost fee bills . Section 4249 , supra , specifically pr e­
scribes that the county treasurer shall pay out all of 
the fees a s described in ~ection 4248 to the proper owner 
as the same may be called for . '!'he first provision in 
Section 4249 , supra , specifically states that before 
any such fees shall be paid to the party to whom the 
same is due ~1 f urnish certain satisfactory evidence 
to the treasurer . The evidence r equired,before the treasur­
er shall pay the proper owner of' such fees , is satisfactory 
evidence first that the party is not indebted to the state 
or county on account of delinquent back taxes , or is not 
indebted to the state or county on account of any fine , 
penalty, forfeitures or forfeited recognizances or costs 
for a violation of any criminal statute o1 thi s state , 
or for contempt of an} court , even i£ the same had been 
satisfied by oath of insol~ency;or is indebted to t ho 
state or county on account of .t'unds coming to his hands 
by r~ason of hol ding a public office . The above provisions 
state delinquent back taxes , but this aoes not appl y to 
r eal estate taxes , for the r eason that tne owner o1 proper­
ty is not personally liable f"or delinquent real estate 
t ax.:;s. The taxes r t:ferred to at·e per·sonal taxes, where 
a judgment may be had aga ~1st the taxpayer personally, 
and i s not a tax that is a lien against his r eal es t ate . 

It is very noticeable t hat the wor d " shall" is used . 
"~hall" , as a general rule , means that i t is mandatory upon 
the officeholder to compl y with that part of the section . 
It was so hel d ln the case of State v . ~'ymore , 119 s . w. 
( 2d) 941, Pars . 7-10 , 343 o . 98 , 119 A. L. R. 710 , where 
t he court said: 
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11~ -;~ On r es.ding the a r t i cl e it 
will be no teci t he. t t r.e words ' may ' 
and 'shall' are used many times in 
t he severa l sectior. s . !hey were 
used advisedly and must be given 
their usual and or di nar-y meaning . 
I t is the b~neral r ule t hat in 
statutes t ne word 'may ' is per ­
missive onl y , and t he wor d ' shall' 
is mandatory . ~- i.· -.. " 

In Section 4~49 , supra, althou3h it is manQatory t hat 
t he county treasur er pay out such crimi nal cost fees to 
t he proper owner, yet , there ar0 certain methods pr e­
scribed before he sha l l pay out such fees . The met ho ds 
set out in ~action 4249 r elate to the essence of t hat 
section, and specifically sta te.s t hat t he procedure must 
be f ollowed. 

In the case of Morris et al . v . !Carr et a l, 114 :::, . 
W. (2d) 962 , 1. c . 964 , the court , in hold ing t hat a 
provision was mandatory under such a state~ent of facts 
s a i d : 

" -;. .. As said in , t a te ex r e l . 1llis 
v . Lrown , 326 :.1o . 627 , 33 S . ;; • i?d 104. , 
107 , quotin._; fro:m 25 R. c. L. par . 14: 
' Generally speakinJ , those provisions · 
which do not r e l ate to the essence of 
the thing to be done and as to which 
compliance is a !flat ter of convenience 
r ather than s ubstance a r e dir ectory , 
whi l e the pr ovisions which relate to 
the essence of the thing t o be done , 
t hat is , t o ma tters of substance , are 
mandator y . ' -:i- -;: " 

Section 4249 , supr a , specifically excludes the pay­
ment of such criminal cos t fees to the proper owne~unless 
they comply with certain provisions as described i n said 
section . The method is specifically set out in the section 
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as to tlOW the crlm~nal cost feos Wlo~d be paia to the 
proper owners anc.. th.e.t ls t he only •. et_:od that can be 
used by thb county treasurer . It was so held lr the case 
of Kroger Grocery ~ ~aking Co . v . ~lty o: Jt . Louis , 106 
~ . d . (2d) '35, 1 . c . 439, 341 ~o . 62, 111 L. L. h . 589, 
wher e t~_c court sald : 

" :• ,. ;;. tb.o.t when ~peclal powers are 
c::> lf~rr·ed , or special met.t .. ods bore pre­
scribed for the exerc ise of a power , 
the exerc ... se of suc.c "~ottel· is within 
the maxim eApresslo un1us est exclus1o 
alterius , and ' foroids an~ rGnuers 
D\18atory til.c uoll.-.> of tue tnino speci­
f led, exce pt i n t m.; pl:l rt~clll.ar \TaJ 
pointed o~t'); ~tL tG ex rel. v. lif­
ford , 228 n..o . 19~ 207 , 128 s . '' • 7b5 , 
758 , 21 Ann . ves . 1218 . 11 

Sectl n 4~50 .l • S • •. ~l ssouri , 1939, r -..ads as follows : 

"l1.ll fees due '1 tnesses before the grand 
jllry , an..~. all !'uoa due jurors in any 
crl inal case , and a ll fees accruing 
in any inquest case wnere t he v.;rdict 
of the jury is that 1..he deceased came 
to death by othu ... "' thl:ln unavoiJ.o.b le ac­
claent or natural causes , shall oe 
aee~ed crLwlnal costa , anu shall ~e 
po.lci in like manner· r.nd shall be sub­
ject to all the offsets herein provide d 
for . " 

This section defines tho fees t hat are considered cr iminal 
costs . 

lt is custo~ary in many coant ies for U1~ fees de­
scr·lbed in ~ecti..J.u 4~48 , s..1pra, to bt:. asslt..ned to persons 
who claimed to be innocent holac;:,rs and are not aware of 
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the witness , juror, or ot.ne r poroon owin...; delinquent taxes 
or otner oLli( ations to Lh~ county . 1ne Legislature sa 
fit to ucf i r.c suc1.. ;>er::.o1 .. s a s ueing not i ~.no cent holuers 
for fallln 0 t o inqt..irE:J l! t ne origiud pu.rcr1asc.r owed any 
taxes , t;~ cnact1nt; SectiorJ 4f:52 r. . .., . 1.issouri , 1~39 , tulich 
reaus as tollows: 

11 ln order to make salu sections 4~48 
to 4252 effective , it is hereby ue­
clarcd tr~t all fE;es a ue bJ th~ otate 
or county on account 01 any criminal 
case , or u\.le wd tw .• sses be! or .... the grand 
j ..u·y , or a a a "jul'or or witness in an 
i nquest , shall no t b(; .negotiable or 
assi~abl~ except subject to a ll the 
s t-offs uereln provided for , ana that 
the s~~te aau county hol ds a prior lien 
on tu sa1ue for tne purpose of indemnifi­
catlor abaiast l oss £1 r eason of the 
nonpa~~~nt of peraonal ~ taxes , and 
for tie pay:me!lt 01 t,le ~ ines , penalties , 
rorfeltures a~ costs uereinbefore 
menLlo1 .. ed. " 

The abov .... section specifically sets out : 11 ~1- .. •• by 
rcasan of tl .. '- nonpayment of p rsonal back t axes , .;:- •· -l~ . " 
Ther e h a s boen some com)laiut on th~ part of county treasurers 
because , as set out in ect~ons 4248 and 4249 1l . ~ . ~issouri , 
1939 , befor~ the~ can pay any other fees to a person who 
is entitlea to ::.~e as a w~tness , juror or other legal party 
to a criminal cause , it is n cessary ~o obtain satisfactory 
evidence toat l..ue party was no t in..1ebted to the state or 
county a~ set o~t ln ~ect~on 4249, supra . I n order to pro­
tect himsel r , ~ne county treasurer anould require either 
an af'f idavi t , from t.t1e person who receives t ne chec'.r f rom 
the treasurer as to tJ1e inu.ebted.ness of t!le oriuinal per­
son, or ()lse , he shou.l a pbreonally check all 01 t ne ac..:. 
counts set out i n the. J.'irst p~oviaion of boct1. on 4249 , 
s u.pra . 

• f-. 
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It is , therefore , the corcl usion of t his department , 
that Section 4249 R. &. issouri , 1939 , is manuatory and 
the county treasurer shoulu not pay any juror or witness 
when it is s~town on the tax books of that county that he 
has delinquent sta te ~jn county taxes charged against 
him, or t hat he is indebted to the stat e and county under 
the other section of the first r vision of Sec t ·on 4249 
R. s . ~issouri , 1939 . 

Your second questior! relates to tho question of 
whether or not the county trec..slll'er is liabl e on his bond 
for t he p&.yme.ot of money to jurors or witnesses who are 
indebted to the state or county for ael inquent taxes and 
other obligat~ons as set o u t in the first r evision of 
~ection 4249 , supra . 

Secti on 13795 R. s . Mi soouri , 1939 , r eaas as fol lows: 

"The person elected or appo i nted county 
t reasurer under the provisions of this 
arti cle shall, within ten days after his 
election or appointm6nt as such , enter 
into bond to t ...... e county in a sum not 
less than tnenty thousana Qollar s , to be 
fixed by t he county court , ana with such 
8Ureties , resident lanaholders of tne 
county , as shall oe a pproved by such 
court , conditioned for the faithful per­
formance of t.. .. e ._uties of his office . " 

Under t he above sect ion the treasurer must enter 
into a bond to the county in a cert a in amount and with cer­
tain sureties , conditioned for the faithful lerformance of 
the d.utie8 of his office . -:since-we have he d t "' at Section 
4249 , supra-, -i8lrnandatory , and it is t ho duty of the county 
treasurer to co.ply with s&~d section before payinJ out 
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the fees descr ibed in Section 4248 , without satisfactory 
evidence t .aat the person ho appeared as a witness or 
juror in a crim.inal case itL.ich would entitle him to re­
ceive fees , then upon failure to comply witL that section he 
is not faitht~uly performing ~ daties 2[ his office and 
would be lia'Lle upon his bond for any void paymeqt of such 
fees without following t h e procedure as set out in said 
Section 4249 ! • 5 . · ... issouri, 1939 . 

That t he treasurer would be liable on h l s bond for 
not faithfully performing t1.e duties of his office was hel d 
in the case of State v . vlakemore , 205 s . 1. 6~6 , 1 . c . 628 , 
275 o . 695 , where the cou1t acid: 

"lt is insisted the bond does not cover 
drainage O.istrict funds . The conuitlon 
of t he bond is thut if blakemore ' shall 
faithfull y -...ischarge the duties o! said 
office of treasurer of said county ac­
cording to t Le lo.wa of the sta t- e of 
uissouri in r~celv1n0 , handlinJ , and 
c.1sbarsemE-nt s of all 1'unds , except 
school funds of ~aid county, sc~ool 
tow ,ship ana school district funds , 
then tnis obl1 .... atio.l to be void , other­
wise ,' etc . ~ection 3752 , fi . ~ . 1909 , 
req~lres t h e county treasurer to ivo 
bond ' conditioned for t1e faithful per­
f ormance of t he duties of his office .' 
5oct lon 5605 , R. ~ . 1909 , r equires h im 
to 'enter i . to · a separate bond , for 
each drainabe ~istrict organized in 
the county -:. -:. ~l- cono.i tioned for the 
faithful disbursement , according to 
law, of a ll such moneys as snall from 
time to time come ' into his hands . -:l'he 
bonq in suit is not conditioned exactly 
as prescribed by either of these statutes . 
Nevertheless , its terms plainl y include 
all county funds except school runda . 
l'he oblie,ation to J l ve bond ror all these 
ruOn{.ya is clear . If not good as a stat­
utory bond, it is good as a co~on-law 
bond. It contr avenes no public policy, 
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viola~es no statut~ , 1as volurtarily 
given , ana s~cures, by its ter~a , moral 
ana legal obli0ations of the treasurer . 
The st~tute provides no form anu. aoes 
not purport to nullify bonds conditioned 
otnerwise than as prescribed. lt is 
good to the full extent of its corditions . 
~~ 40;:. ... ~- .. :... ~ ·~~ '" ; f 

Also in tne case of StaLe v . aryl~nd v&sualty Co ., 
66 .::> . ' • ~ 2d) 5;)7 , the court , in passlnz upon tho question , 
where the county collector did not follow the statute, 
said, at 1 . c . 539 : 

"And it i s provided ln section 9932 
that upon pa~ment by ti1e collector to 
the treasurer of t .ue amount founu due 
on said monthly settlements with the 
county court , the treasurer shall ~ivo 
the collector uuplicate receipts there­
for , one of which &1all be Lilod in the 
office of t.a.e clerk of t.ne county court , 
who shall grant tLe collector a full 
quletus . 

"Defendant Matkins did nu t co ply with 
these sect ions . llo.mvt,r , as stated, he 
made quarterly state1aents an...1. settle.nents 
with the county ~~urt as trens~~r . e 
do not think that ~atkins sho~la be per­
mitted to profit by hls fai lure to per­
form his duty as an official. -n~eed, 
we have so ruled . In ~tate ex re~. 
Dunklin vounty v . :Olakemore , supr·a , .,e 
held that a tre&.surer under townsh i 
organization and ti1e surety on his bond 
are estopped to set up the failure of 
the treasurer tg perform his uuty as a 
de!' en so to an action on the bond. 0 i ven 
to secure the faithful perfor.1a. ce of 
the of1icial duties o1 the tre~s~rer . " 
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'Iherefore , it is the conclus!on of' tr,ls depar t n.ent 
t nat t he county treasurer is li&ble on hid bvnd for the 
payment of money to jurors or witnesses in cr·.~.min&l 
cases who are iHdebted to the state or count,y for de­
l inquent taxes , other than I't;al esta ~.-e taxea , or who are 
ir.debted to the statG o r county ..:>r account o1. any fine , 
penalty , forfeiture or forfeited r~co~:zances , or cost~ 
for a viola tion o£ any cr1• 1n&l stae,;ut.e 01 t. .~.a sts.te , or 
for con teopt o any court , e;. v"'o1 .1.1 t.u~ s84.'1e Sldlll have 
been paia. b.~ oal:.. of :n.,olvoucy , or inu.ebtea t.o the state 
or county or .,ccount of any t'unu.s comin g to l.tl.S hands by 
reason of any pu~li~ office . 

h6s1 ectfully subu ittea 

' ' J . 'UnK.E 
.u83i stant ttorney Uenoral 

AP.2ROV-D: 

"VAl.~ C • li!tJ IJL~ 
( its t&t;:g) .. ttorney General 

\':JB :R'. , 


