
SCH00~3 : Sale unae: Eort~agc \ itnout suit, ~i~~uit court need 
not be iu sessjon • 

.r'ob.~:ut.l'Y 17 , 1 'd42 

t:r . ·1amey SILi th 
cow1ty Cl er k 
vou.;Las County 
AVa , Lissouri 

1Jea1· ... i r : 

Thi s aepart~ent is i n roc~ipt of your l etter of 
.i!'ebruary 1 2, 1 94 2 , requestin._.. uu opinion , whi oh i s as 
follows : 

".o. problei:J. t.a:J como up \ti t h reference 
to tl.~.u s~e 01' real estt..t o t nat uas 
~ivon as secu~ity on a ~chool Fund 
ortc Ll.{)e . You1 u~siatant , .J..' . Roberta , 

uil l reot.ll t lu .. t 1 was i u and discussed 
tn1s probl em with hiu anu t hat he asked 
me t o st~te t he problem ln writin and 
t..1e.t L. \.ri t ten opinion llOUld be sent to 
us wlt n r eyaxus t o the matter . 

"•rho oircumstwlces l oau.i LJ.B up to our 
probler.. .r e ao f ollo\fs : -~ school fund 
loa... wus .waae by the uou...,l as Jounty 
0ourt ou a. certain bO acres of l ond i n 
tnt. SW... Of 400 • 00 .JOCUr vO. by u dCJ.J.OOl 
~·unu J o.1.·t~(lbe ....... 10. •JoiLu as is required 
by :Jection 10.:>84. fhe Il.l.teJ.est bcc....r...e 
ueliny_u ent uno. the .uou~lt.. u vounty CoJl•t 
ruaae oruer o.irocting t he Jheriff t o s ell 
the s~id 80 ~ores of land for payWDnt of 
the .400 . 00 lo~~ (~ec . 10~~7) This 
oraor was a.olivereu to the ..:ihori.rr on 
Nover.. .. ber 5 , 1941 . The ..>ho.~.·l..Cf gav e the 
notice by Lo~·~ Publicntion in the 
.)ou._..l un Count y aer~u to~ three consecu­
tive issues una sold a~iu tract on the 
20th of J.)ec~uber . 'Jo fetll c er t ain that 
the rotice us ulven by tho Jherif:f was 

,. 
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regular i n t hat it ~ave the proper 
description and t he re~uired 20 days 
notice . Upou t he sale of the land 
the 3heriff lll8.de and <ielivered deed 
to t ho purchaser of sai d tract of 
l and , 

" ::)inc e that time , however, a question 
has been brought up i n that t his ueed 
might be void and the sale set aside 
because the Sheri ff uiu not conduct 
the sole while Court was in session. 

"Our question is t hi s : Should 3herift 
conduct sale of this kind (£oreclosure 
under $chool l und Lortgage ) while County 
Cour t or J ircuit Court is i n session? 

"If , i n your o~inion, the answer to 
the above question i s i n t he affirma­
tive , could the sale mentioned be set 
aside on t hat ground onlr?" 

The sect ionn of tho 1939 statutes wuioh are appli­
cable to your r equest a r e s ections 10J84, 10J85 anJ 10387 . 

section 10384, R. s . ?.:o . 1'339 , mainly seta out 
t he security t hat must be included i n bonds secureu by 
mortgage t or t he loan of school funds . 

Section 10385, :~ . s . .-·o . 1939 , reads as f oll.ows: 

" Every mortGase t aken under the pro­
visions of t his chapt er s hall be in 
t he ordina r y form of a. conveyance in 
f ee , shall r ecite t he bond , nntt shall 
contain a oonuition thut i f fiefault 
shall be n~ae in payment of principal 
or i nt er est, or eny par t thereof , a t 
t he tine when they shall severally be­
come due and payable, accordi ng to the 
tenor and eff ect of the bond r ecited , 
t he sheriff of t he county may , upon 
viving t went y uays ' notice or the time 
and place of sal e , by publication in 
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so~e newspaper published in the 
county , L.' there be one J~Ublished. , 
and if not , by at least six written 
or printea hanabills , put up in 
uifferent public pl a ces in the 
county , . ithout suit on the ~ort­
~a0e , proceed WlU sell the mortLa~ed 
premises , or any part thereof , to 
satisfy the principal und int erest , 
und make an absolute conveyance 
thereof, in fee , to the purchaser , 
which shall be us offectua~ to all 
intents and purposes as if such sale 
anu conveyance were ~de by virtue 
Ol.' c. juat:)ldent ol' u court of com­
petent jurisdiction roreclosin6 the 
mort 6 age . In ull cuses of loan of 
school tunas i n t he various counties , 
tae expense of drt;.wi ng and preparing 
securities therefor, ana of acknowl­
edcJ.uo b.I1U .C'ecoruing laOrt...,s.ges, in­
clllllin..., the fees o1' till officers for 
t tle rill~ , c~Jrtl.a.'yln.; or recording 
such Lort~ages ru.d other securities , 
snall be yaiu by ~he bo.C'rowers respec­
tively. " 

It is very noticeable under the ~bove section that 
t uc followint; \~orus are WJed: "lj< '~' * without suit on the 
mort....)age , p.~.·uceed and sell the mo.1·tc.aged preL.Liaes , or any 
part thereof , to ~atisfy the principal and interest,**"' · " 
In other woras , unaer the above section it is not necessary 
that ~ suit be filed either in the circuit court or the 
county court to foreclose the ~rt~age , but the s~e can be 
forecloseu under the zaue procedure as set out in the fore­
closure of deeds of trust , pl'oviaiu~ that the notice set out 
i n said section is properl y followed . 

section lOjb? , 1{ . J . o . 19.:>9 , .L'eads as l'ollO?TS: 

·•·:;henever t .. 1e priucip~ and interest, 
or uny part t uereof, securea by uort-
~uu6 containinv u power to sell, dnall 
bcco~e uue ~au payuble , tae county 
court way make an order to t~e sheriff 
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reciting the debt and interest to 
be received , and co~anding him to 
levy the same, with costs , upon the 
property conveyed by said mortgage , 
'1hich shall be described as in the 
mortv~ ge; and a copy of sucn order , 
duly certifieu, being del ivered to 
the sheriff , shall have the effect 
of a fieri facias on a judgment of 
foreclosure by the circuit court , 
and shall be proceeded \Ji th accord­
ingly. " 

The question involveu in your re~uest refer s ~ainly 
to the above section i n that 1 t says : " * • ~ shall have 
t he effect or a tier! facias on a judgment or foreclosure 
by t he circuit court , and shall be proceeded with accord­
ingl y . " The question involved in your re~uest also is 
whether or not a foreclosure on a school ~ort~aoe is valid 
it t he sale is ~de while the circuit court or county court 
is not in session. This question, es above set out in the 
partial quot~tion, only applies when a jud~ent has been 
had either in the circuit court or the county court upon 
the mort~age, and in that event the sale under the execu­
tion must be made, if the Judement is either in the county 
court or in the circuit court, while the circuit court is 
in session. 

Tho first case on the subject is McClurg v . Dollar­
hide , 51 Mo . ~47 , ~nere the court, at 1 . c . ~49 , said : 

:•The a.ef'endant then offered a Sher­
if'f ' D deed for the same premises , 
made under an execution issued from 
the County Court upln a judgment of 
the J ounty Jourt , b ven for the 
principal ana interest of a School 
a.ebt under tne s t&tuto of' 1855 , '~hich 
was excludea because t he sale appeare~ 
to have been made at the County Court 
~nd ill Va0~tion 0£ tne C~·cuit ~ourt . 
The exclusion or this deed is the 
only point raisea by this record. 

I ~ 
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rt\/nilst it is tue duty of tne courts 
t o protect ~urchascrs ~t Jheriff ' e 
sales, it is ~lao their duty to see 
t~at no injustice is done to the 
parties t o t~e e~eoution . !e know 
o: no provisions in ow· statutes 
o.utno..:i zinc a Dttle to be lila. de of a 
debtor ' s l&nd , unuer an execution like 
t his, duri~ ~he session ot the County 
Court , &nd ~hilst the 0ircuit Court is 
not sittin~ . rJ.'his 6X8CUtion \taS is­
sued on a jud~eut of tne 0ount 7 Oourt, 
recovered tuJ.der section 2-l • .,ovised 
Lans ot l.-i s souri 1855 , page 1425 , by 
which such jud..;ment is to have like 
ettect as a jud~ent ot a vircuit 
~ourt . Section vO , J~~ ~~e , pro­
vides t or t~e for eclosure ot a 'ort­
gc.ge, b\,;rot·e tn.e vOUL.ty vOurt , and 
provides t~~t a copy of t~e order , 
foreclo~in.; the Lo1·tgago , snall uave 
the s~e ef f ect dS u fieri facias on 
n jud.:;ll.l.ent of foreclosure iu the Oir­
ouit vourts , und s~all be p£oceedeQ on 
uCOO~~ingly by tne ~horiff . Sootion 
27, on 3ame pace , provides tor t here­
covery of interest on school dobts , by 
issui~ a warrant in the nature of o. 
fieri facias , a jud~ent of u 0i rouit 
Gourt, e~oept t hat such wat·rant shall 
be returnable in tnirt r days fro~ its 
uat e , und exce~t ~lao , t hut such ~her­
iff shall have pO\Ier to sell uuring tho 
situinu of t he Oounty vourts , etc . 

"These provision~ taken toucther , olaa.r­
ly shot, tht..t t ue only executivn unuer 
lllic.a t.L Jlerif 1 c..u. ~ell l ands a.uriD.c'! 
t he sessions o~ a ~ounty vourt, is the 
one in the n&ture ot u t1 . fa . , issued 
un~er section 27 . 

"T.ae other executions , t.AUthor izeu to be 
issue~ frou t he vounty Jourt . u~ve the 
force and efteot and must bo procooa.ed 
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on i n like manner , as executions 
issuea by t ne Circuit Court . It is 
so wel l knoun thut land:;, cc.nuot be . 
solu on executions except during the 
sessions of t he Jircuit ~ourt , that 
a notice to sel l ~t a County Court 
~uuld be whol ly ~isre3arded , and a 
s ale under such not i ce ~i6ht be 
ruinous to all p~rties ror want of 
bidders. If ~ Sheriff can Qisregard 
t he p l ain provisi ons of t he stat ute, 
by sell ing at a County Court , ne ~ght 
uo so when no ~ouit ut all i s i n ses­
sion , or a t a p l ace wuere Court is 
never hel d . u 

I t is very noticeabl e under t he above ease t hat 
t here wa~ a judgment c iven by the county court on the f ore­
closure ot tne Il.LOrt~a6e and 6n execut i on issued. 

The a bove case is set out i n t ho case of Grant v . 
Hus t on, 105 Mo . 97 , 1 . c . 101 , \there the court s~d : 

''Tlle plaintii'f a l so object ed to tho 
sheriff ' s deed on the ground that 
t here w~o no court in session at t he 
ti~e of the sal e. The lliortv~e pr o­
vides thtit , in c~se ot det~ult iu the 
pcyment of the bond , the sher iff ol 
the county may , without Luit , sell 
the l and to t he hi.;;hes t bi dder l'or 
casu ut the courthouse door in aula 
county , u..fter t.i ving t \Jen ty days ' 
notice of tae time , ter~ and pl ace 
of sale by handbills , or auvertise­
ruent in so~e n~«spaper published i n 
saia county; &nd lt i s also piovided 
th~t the deou shall be as effectual 
as if uude by vir tue of a judgment 
of a court of competent j urisdiction . 
The debt not llt:..VlHv been paiu , the 
count y court by its o~~er ruade in 
Jebruary , 1860 , dir9eted the sheriff 
to sel l the property , ~nd he sol d the 
same pursuant to t he t er ms of t he mort­
gage . 
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"It is agreed ther e \'las no court in 
oessioa at tn~ uutc of tne sale. 
· . .aere t ..1e county court by virtue of 
section Ju , pEl_;o 1425 , .~o~isea. .Stat­
uteJ, 1855 , o~uor~ the sherirf to 
sell tnc ~ortw~~ea. pre~iscs , he should 
m~~e t ne sale uurinz a session of the 
circul t cow.'t , uno. it llu.s been .neld 
tll~t a sale not thus 11.c...dc under ouch 
au orucr is void . Lcvlu~b v . ~ollar­
hia.o, ~1 .... o . .J'.i7; ~.ilcox.on v . Osborn , 
77 .... o . 622- 662 . Thesa c~ses are oitod 
by tho plaintiff as a uthority for the 
contention tuu~ t.ne s~o made by the 
sheriff in thi~ case l s void ; but in 
our opinion they do not sustain the 
propos ition . Section 22 o! the l a st­
nu..wod stututc proviues ull t recitals 
w1~ concii tiona t 11cse .w.ort\,)ul!>es t;)i van · 
to secu..~.·e school f unds s hnll contain , 
~d wmons others t hey must contain u 
pr ovision that in case o~ ~0r~ult the 
&her i ff ot the county ~ soll tue 
lllort.;a~eu. ~roperty , but the ...... ort;,.)age 
need not suy u.ncrc the st..le shall be 
~do 0~ \!hut notice shall be oiven, 
i'or all tllu.t i.; p.t.·ovia.e ..... for by t.ue 
sub~e~uent soctions of tho s tutute . 

" In t i s c~se tao ~ort0a~c oontuins 
stipulations r.ot .L'e\iuii·cd bJ t.no stat­
uto . Thu~ it ploViQes to~ a ~ale at 
thw courtnouac uoor , art¥r eivi~ no­
t i ce 01 tU(., t11 .. o , ter.u1s WlO. _p lucc 0.1' sule 
tor tlionty uuyo , iL. e ithor ot tho two 
apocil·i cQ .wetnou.:. . It 1. .. , therefore , 
Lore than ~ ~tatutory scnool-funu ~ort­
unuc . In nuort , it provide~ for ~11 the 
dot t...i l s ot L. s....lc , a..uQ i.J u booa co~on­
law :n.ortoa~e witil power 01· .Jul e . In 
.. k.nn v . .3est , 6:.. .. o . 4g0 , the .w.o.rtuo.uo 
aut~orizeu thu county to ~ppoint an 
ugent to1· t.ae pu~·pose ot solliD..o tho 
lo..na. al'te.._. uiviuu a speci1'ied notice , 
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and was not a statutory mortuage ; 
but it was held, a sale made in com­
pliance with the powers contained i n 
the instrument woul d be valid . The 
statute was held to be directo~y only. 
A3 the uortvage in tne present case 
p~ovided tor the place of sal e and 
all the terms thereof , ~sale ~de 
pursuant to its provisions should be 
upheld. It is a good common-la mort­
gage w1 th power ot sale , and r:J.IJ;r be 
enforoed as auoh. The order or the 
oount{ court directfiii the sale rs---no 
.more han u demand upon the --sneri7~ 
tEat he proceed to execu~the powers 
speci?red in theliort6 age. 'Tne fact 
tnat the saie -;;;as not made <iUXTng the 
il"FviiiiSot' £Y C'Ourt""'1s;therefore-;­
lilUateria:I; or the sale was made 
under the stifilStroiiSOf the parties 
as set rorth n the ~orteage, una not 
under-the provisions or the statute , 
an< t he mortuage oontemplbtes a sale 
at the courthouse aoor at any time 
after givin~ the speoitied fiOtioe . 
The defendant, therefore , has a good 
title, and it is unnecessary to ex­
dmine the questions suggested in the 
brief , based upon tho theory that 
there uus no valia foreclosure of the 
mo.rtuage." 

In the above case the .:.>upreme Court specifically 
stated: "The fact that the sale was not made duriD.(s the 
sittinb of any oourt is, therefore , i~terial; tor the 
sale was IUade under the stipulations ol the parties as set 
forth in the Ill.Ort~age , * '~" *. n In other words , t he hold-
ing in this case, ~hioh is the last case on the subject, is 
to t he effect tu~t the powers of t he sheriff as set out in 
the mortgage shoula be followed, ana it is imc.aterial whet.aer 
the circuit court or the county court, in any event, is in 
aesaion. This case mentions and is construino Section JO, 
page 1425, R. d. Uo . 1855, which is now section 10J8 7l ~ . s . 
Mo. 19J9 , which includes the sawe phrase , that is, " ~ • 
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shall have the effect of a fieri facia$ on a judgment or 
foreclosure by the circuit court, and shall be proceeded 
with accora.ingly . " 

The a oove case was approved i n the case ot Walters 
v . sent , 115 Mo, 524 , 1 . c . 531, where the court said : 

"It is first insisted that t ne ueed to 
plaintiff is of no roroe , because based 
on orders of the county court in the 
nature of a f or eclosure whieh that court 
had no jurisdiction to make . Those 
orders were evidently designed to f ol­
low the procedure oarked out for the 
enforcement of mortgages ot school funds . 
Revised Ststutes, 1889 , sees. 8057-8059 . 
But i n the l aw governing the management 
of the road ana canal fund , nothing is 
said as to t he necessity or propriety 
of such orders . 

"BY s ection 7782 (Revised Statutes, 1889, 
identical with Revised St atutes , l 87g , 
sec . 6925) the county is authorized to 
loan such f unds , ' t r.Jcins care in every 
instance to require good and ample se­
curity. • No form is prescribed. The 
bond and n_ortgage in t he case bef'ore us 
followed the f'orm appropr i ate for school 
fund loans . It is evident t hat one of 
t hese blanks intended for those loans 
was used, after changing the recitals so 
as to appl y it to the road and canal fund , 
instead of to t he school fund . 

" A grant of power is generally supposed 
t o tacitly comprehend a grant of such in­
cidental powers as may be necessary to 
make t he principal grant effective. 
Broom's Legal l.:a:xi ms ( 8 Am. Ed. ) pp . 479, 
486. 

"The power to loan t his fund and to ' re­
quire good and ample security, • clearl y 
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i mplied the right to accept a mort­
gage on real estate as security far 
t he loan . When it was executed , the 
property beconle subJeCt t o the ter:mi 
anu power of ::sale expressea. U J. that 
!iiit.L·ument:- lUiin v. Best (187~ 
62 l.Io . 491; Grant v . Huston (1891), 
105 Mo. 97. The county acquired 
t hereby t he rit;ht to resort to t he 
security to realize the amount ot the 
loan, to t he extent, and in the man­
ner definea i n t he ~ort0age ." 

In this co.se t he court specifically hel a. : "When it 
wo.s executed, the property become subject to the terma and 
power of sale expressed in that instrument." 

In r endering thi s opinion we a r e assuming that the 
Qart~age or deed or trust does not r equire a suit in either 
the circuit court or county court for foreclowre, but 
merely follows tho not ice as set out in section 10685, supra. 
The whole question a s to whether or not t he property should 
be sold while t he circuit court or county court is in ses­
sion is a question of fact as to t he powers of t he sheriff 
that are set out i n t he mort~age or deed of trus t itself. 

CONCWSI ON 

In view of the above author! ties , 1 t is t he opinion 
or this department that i f t he mortgage or a.eed of trust 
set out i n your request a.oos not require a s uit, judgment 
or execution to be issued out of the county court or circui t 
court , a sal e by the sheriff upon the order of t he county 
court is valid if it fo llows the procedure ana. powers as 
set out in t~e original mort0 age or deed of trust . 

Respectfully submitted 

V{. J.,. BUR:r{J 
APPROV'.ri:.J : As s istant .~~ttorney General 

nOY McKI TTRI CK 
.. a.ttorney General 

WJ13 : Iill 


