SCHOOLS: Sale under mortgage without suit, eircuit court need
not be in session.

February 17, 1942

al

Mr, Ramey Smith _
County Clerk

bouglas County F l L E .
Ava, Missouri

Dear 3Sir:

This department is in receipt of your letter of
february 12, 1942, requesting au opinion, which 1s as
follows:

"A problem Las come up with refersnce
to the sele o real estate that was
given as security on a School Fund
Mortgage. Your assistant, Lir. Roberts,
will recell that I was in and discussed
this problem with him and that he asked
me to stete the problem in writing and
that & written opinion would be sent to
us with regards to the matter.

"The circumstances leading up to our
problem are as follows: . school fund
loan was wade by the Douglas County
court on a certain 80 ecres of land in
the sum of $400,00 secured by a Sehool
fund Mortgage and Bond as 1s required

by Jection 10584. The Iuterest becuue
delinguent and the wuougles County Court
maae ordaer directing the jheriff to sell
the sald 80 ecres of land for paywent of
the 400,00 loan. (Jec. 10587) This
order was delivered to the sheriff on
November 5, 1941, The sSheriff gave the
notice by Legsl Publication in the
bouglas County Herald for three consecu-
tive lssues and sold said tract on the
£0th of December. Ve rfeel certain that
the Notice as glven by the Sheriff was
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regular in that it gave the proper
deseription and the reguired 20 days
notice. Upon the sale of the land
the 3heriff made and delivered deed
to the purchaser of sald tract of
land,

*Yince that tiuwe, however, a guestion
has been brought up in that this deed
nizht be void and the sale set aslde
because the Sheriff did not conduct
the sale while Court was in session.

"Qur question is this: Should Sheriff
conduct sale of this kind (#Foreclosure
under school Fund lMortgsge) while County
gourt or Circuit Court is in session?

"If, in your opinion, the answer to
the above question 1s in the affirma-
tive, could the sale mentioned be set
aside on that ground oaly%"

The sections of the 1939 statutes wiich are appli-
cable to your request are Sections 10384, 10585 and 10587,

Section 10384, R. 3. ¥o, 1939, mainly sets out
the security thet must be included in bonds secured by
mortzege for the loan of school funds.

Section 10385, 1. 3, ¥o. 1939, reads as follows:

"Every mortzage teken under the pro-
visions of this chapter shall be in
the ordinary form of a conveyance in
fee, shall recite the bond, and shall
contein & condition that if default
shall be made in payment of principal
or interest, or any part thereof, at
the time when they shall severally be-
come due and payeble, acecording to the
tenor and effect of the bond reciteqd,
the sheriff of the county mey, upon
giving twenty days' notice of the time
and place of sale, by publication in
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some newspaper published in the
county, ii there be one published,
and if not, by at least six written
or printed handbills, put up in
different public places in the
county, without suit on the mort-
sage, proceed and sell the mortgaged
premises, or any part thereof, to
satisfy the principal and interest,
and make an absolute conveyance
thereof, in fes, to the purchaser,
which shall be as effectual to all
intents and purposes as if such sale
and conveyance were wmade by virtue
of & Jjudgwent of a court of com-
petent Jjurisdiction foreclosing the
mortpage, In all cases of loan of
school funaus in the various counties,
the expense of drawing and preparing
securities therefor, and of acknowl-
edging and recording mort:ages, in-
cluding the Tfees of all officers for
the filing, certifying or recording
such mortgzages end other securities,
shall be pald by the borrowers respec-
tively."

It is very noticeable under the above section that
the following worus are used: "* * * without suit on the
mortiage, proceed and sell the mortsoaged premises, or any
part thereof, to satisfy the principal and interest, * * * n
In other words, under the above section it 1s not necessary
that & suit be filed either in the circuit court or the
county court to foreclose the mortiage, but the same can be
foreclosed under the came procedure as set out in the fore-
closure of deeds of trust, proviaing that the notice set out
in said section is properly followed,

Section 10587, H. 3. Mo, 1959, reads as follows:

"Whenever the primncipel and interest,
or any part thereof, secured by wort-
sage containing a power tco sell, shall
become due anu payable, the county
court may meke an order to the sherirf
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reciting the debt and interest to
be received, and commanding him to
levy the same, with costs, upon the
property conveyed by said mortgage,
which shall be deseribed as in the
mort_cge; and a copy of such order,
duly certifieda, being delivered to
the sheriff, shall have the effect
of a fieri facias on a Jjudgment of
foreclosure by the eircuit court,
and shall be proceeded with accord-

ipgly.“

The gquestion iavolved in your request relfers mainly
to the above section in that it says: " ¥ * * gshall have
the effect of a fieri facias on a judgment of foreclosure
by the circult court, and shall be proceeded with accord-
ingly." The guestion involved in your request also is
whether or not & foreclosure on a school mortgage is valid
if the sale 1s meade while the cirouit court or county court
is not in session, This question, as above set out in the
partial guotation, only applies when a judgment has been
had either in the circuit court or the county court upon
the mortage, and in that event the sale under the execu-
tion must be mede, if the judgment is either in the county
court or ian the circuit court, while the circuit court is
in session.

The rirst case on the subject is McClurg v. Dollar-
hide, 51 Mo, 547, where the court, at 1. c¢. 949, sald:

"The defendant then offered a Sher-
iff's deed for the same premises,
made under an execution issued from
the County Court upon g_gggg%ﬁﬁt of
the County Court, given faor

principel and interest of a School
debt under the stetute of 1855, which
was excluded because the sale appeared
tc have been made at the County Court
and in veacation of thne Circuit Court.
The exclusion of this deed is the
only point raised by this record.
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"Whilst it is the duty of the courts
to protect purchasers at Sheriff's
sales, it is also their duty to see
that no injustice is done to the
parties to the executlon, We know

of no provisions in our statutes
authorizing a ssle to be made of a
debtor's land, under an execution like
this, during ihe sesslion of the County
Court, end whilst the Circuit Court is
not sitting. This execution was is-
sued cn a Jjudgment of the County Court,
recovered under section 29, Revised
Laws of llissouri 1855, page 1425, by
which such Judgment is tc have like
effect as a judgment of a Circuit
Court. Section 50, sauwe page, pro-
vides for the foreclosure of a lMort-

. sage, bclfore the County Court, and
provides tuat a copy of the order,
foreclosing the liortgage, shall have
the suwe effect as a fleril facias on
a Judgment ol foreclosure iun the Cir-
cuit Courts, and shall be proceeded on
accoruingly by the sSheriff, Section
27, on same page, provides for the re-
covery of interest on School debts, by
issulng a werrant in the nature of a
fierl facias, a Jjudgment of a Circuit
Court, except that such warraunt shsll
be returnable in thirty deys from its
date, end except also, thet such Sher-
iff shall have power to sell during the
sitiing of the County dourts, ete.

“These provisions taken together, clear-
ly show that tiLe only execution under
witich a Sheriff can sell lands during
the sessions of a County Court, is the
one in the nature of a fi. fa., issued
under section 27,

"The other exscutions, authorized to be
issued frow the County Court, have the
forece and effect and must be proceeded
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on in like menner, as executions
issued by the Circult Court. It is
80 well known thet lands canuot be
80ld on executions sexcept during the
sesglong of the Circult Court, that

& notice to sell at a County Court
would be wholly disregarded, and a
sale under such notice might be
rulnous to all parties for want of
bidders. If a sSheriff can disregard
the plain provisions of the statute,
by selling at a County Court, he might
G0 so0 when no Court a«t all is in ses~
sion, or at a place where Court is
never held."

It is very noticeable under tie above case that
there waz: a judgment siven by the couaty court on the fore-
closure orf tne mortgage and &n execution lssued.

The above case 1s set out in the case of Grant v,
Huston, 105 Mo, 97, 1. ¢. 101, where the court said:

“The plaintiff also objected to the
sherifi's deed on the ground that
there was no court in session at the
tine of the sale. The mortgage pro-
vides thet, in case of defcult in the
paeyuent of tihe bond, the sheriff of
the county may, without suit, sell
the land to the highest bidder for
casih at the courthouse door in saiad
county, after giving twenty days?
notice of the time, terms and place
of sale by handbills, or advertise-
ment in some newspaper published in
sald county; and it is also provided
that the deed shall be as eflectual
as if mude by virtue of a Jjudgument

of a court of competent Jjurisdietion.
The debt not having been paid, the
county court by its order made in
Pebruary, 13860, directed the sherirf
to sell tiae property, and he sold the
same pursuant to the terms of the mort~

gage.
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"It is agreed there was no court in
segslon at the date of the sale.

Wahere tae county court by virtue of
section 50, page 1425, levised Stat-
utes, 1855, orders the sherirr to
sell the wmortgeged premises, he should
make the sale during a session of the
circult court, and it has been held
that a sale not thus made under such
an order is void. MNecllurg v. Dollar=-
hide, 51 Mo, 047; Wilcoxon v. Osborn,
77 Mo, 628-652. These cuses are cited
by the plaintiff es authority for the
contention that the sale made by the
sheriff in this case is vold; but in
our opinion they do not sustain the
proposition, Section 22 ol the last-
namwed statute provides what recitals
aud conditions these wortgeges given
to secure school funds shall contain,
and swong others they must contain a
provision that in case of defuult the
sheriff of the county muy sell the
mortgaged property, but the uort_age
need not say where the sale sball be
mede or what notice shall be given,
for all that 1s provideda for by tae
subseyuent sections of the statute.

*"In this case the wortgage contains
stipulations not required by the stat-
ute. Thus it provides for a sale at
the courthouse uoor, alter giving no-

© tice of the tiwe, terms aud place of sale
for twenty days, iu either of the two
speciriea wethods. It 1s, therefore,
wmwore than ¢ statutory school-fund mort-
gage. In suort, it provides for all the
details of « sale, and is a good comwon-
law mortgage with power of sale. In
Maenn v, Best, 62 llo. 490, the wortgage
authorized the county to appoint an
agent for tue purpose of selling the
land after giving a specirlied notice,
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and was not a statutory mortgage;

but it was held, a sale made in com-
pliance with the powers contained in
the instrument would be valid. The
statute was held to be directory only.
A8 the mortgage in the preseunt case
provided for the place of sale and
all the terms thereof, a sale wade
pursuant to its provisions should be
upheld. It is a good common~law mort-
gage with power of sale, and may be
enforced as such. The order of the
county court directing the sale 1s no
more than o demand upon the saeriif
that he proceed to executo the powers

speciiled in the mort; “The fac
that the sale was not m&da amfl_xg_—ﬂio

toing of any court is, therefore,
IEEEferia or the sale was made
under the stlpulations of the partias
as set forth in the mortzage, and not
under the provisions o e statute,
anc the mortiage contemplates a sale
at the courthouse door at any time
alfter giving the specified notice.
The defendant, therefore, has a good
title, and it is unnecessary to ex-
amine the gquestions suggested in the
brief, based upon the theory that
there was no valid foreclosure of the
mortgage."

In the above case the Supreme Court specifically
stated: "The fact that the sale was not made during the
sitting of any court 1s, therefore, immaterial; for the
sale was made under the atigulationa of the parties as set
forth in the mortgage, * * In other words, the hold-
ing in thls case, which is the last case on the subject, is
to the effect that the powers of the sheriff as set out in
the mortgage should be followed, and it is immaterial whetuer
the circuit court or the county court, in any event, is in
session. This case mentions and is construing Section 30,
page 1425, R. S. Mo. 1855, which is now Sectiomn 10587, R. S.
No. 1959, which includes the ssme phrase, that is, "™ * * *
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shall have the eflfect of a fieri raclas on a Judgment of
foreclosure by the c¢ircuit court, and shall be proceeded
with accordingly.™ :

The above case was approved in the case of Walters
v. Senf, 115 Mo, 524, 1. e¢. 531, where the court said:

“It is first insisted that tue deed to
plaintiff is of no force, because based
on orders of the county court in the
nature of a foreclosure which that court
had no jurisdiction to make. Those
orders were evidently designed to fol-
low the procedure marked out for the
enforcement of mortgages of school funds.
Revised Statutes, 1539, secs. 8057-8059.
But in the law governing the menagement
of the road and canal fund, nothing is
sald as to the mecessity or propriety
of such orders.

"By section 7782 (hRevised Statutes, 1889,
identicsl with Revised Statutes, 1879,
sec. 6925) the county is authorized to
loan such funds, 'teking care in every
instance to require good and ample se-
curity.' No form is prescribed, The
bond and uortzage in the case before us
followed the form appropriate for school
fund loans. It 1is evident that one of
these blanks intended for those loans
was used, after changing the recitals so
as to epply it to the road and canal fund,
instead of to the school fund.

"A grant of power is generslly supposed
to tacitly comprehend & grant of such in-
cidentsl powers as may be necessary to
make the prineipal grant effective.
Broom's Legal Maxims (8 Am. Ed.) pp. 479,
486.

"The power to loan this fund and to 're-
quire good and smple security,' clearly
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implied the right to accept & mort-
gage on real estate as security far
the loan, When 1t was executed, the
property becoms subjeot'%o the tcrml
and power Ol sele expressed lu that
1nst1umnnt. Hunn v. Best (1876 I

’ 3 Grant v. Huston (1891),
105 Mo. 9?. The county acquired
thereby the right to resort to the
security to realize the amount of the
loan, to the extent, and in the man-
ner defined in the wortgage."

In this case the court specifically held: “When it
was executed, the property become subjeet to the terms and
power of sale expressed in that instrument."™

In rendering this opinion we are assuming that the
mortgage or deed of trust does not require a sult in either
the eircuit court or county court for forecloaire, but
merely follows the notice as set out in Section 10585, supra.
The whole question as to whether or not the property should
be sold while the circuit court or county court is in ses-
sion is a question of fact as to the powers of the sheriff
that are set out in the mortgage or deed of trust itself.

CONCIUSION

In view of the above authorities, it is the opinion
of this department that if the wmortgage or deed of trust
set out in your request does not require a suit, judgment
or execution to be issued out of the county court or circuit
court, a sale by the sheriff upon the order of the county
court is valid irf it follows the procedure aund powers as
set out in the original mortgzage or deed of trust.

Respectfully submitted

W. J.. BURKE
APPROVED: Assistant attorney General

ROY MCEITTRICK

Attorney General

WJB:HR



