CRIMINAL: Juvenile cases and seven
COSTS: questions relating thereto.

March 26, 1942

F ? LED
Honorable Forrest Smith ' [\ 3

State Auditor
Jefferson City, Missourl

Dear Sir:

We have your request for an opinion of February 26, 1942,
which is as follows:

"We are enclosing a cost bill received from
Johnson County, a cost bill received from New-
ton County and copies of files and record en-
tries relating to each case. We request your
official opinion as to whether the state or
county is liable for these costs.

"We are also sending you correspondence relat-
ing to a case from Vernon County, wherein the
defendant was sentenced to the Missouri Train-
ing School for Boys at Boonville, Missouri.
The cost bill in thls case has not been pre-
sented to us for payment. We are sending you;
however, the sheriff's bill for transporting
the prisoner to the Missouri Training School
for Boys. We wish to call to your attention
that the information in this case shows that
the defendant was charged with larceny of an
automobile, which crime is punishable as pro-
vided by Section 8404 R. S. Mo. 1939, that is
either penitentiary sentence or by Jjail sentence
or fine. Are the costs of this case payable
by the state?

"We find that the various circuit judges fol-
low different procedure in the matter of dis-
posing of juvenile cases. In some of the cir-
cuits, the Judges and prosecuting attorneys
deal with most children under the age of se-
venteen years as delinquents and proceedings
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are held under the Jjuvenile delinquent pro-
visions of statutes, niny costs not assessed
against the petitioner or other persons are
paid by the counties. In most of these cases
the records are clear, 4 petition or infor-
mation is filed ehargling juvenile delinquency
or sentence snd judgment is rendered therefore,
and the question of who is liable for eost
does not arice,

*In some other counties however, it 1s 4iffil-
cult to determine whether chlldren are being
tried under the general eriminszl law or as de-
linquents, "“e understand that any person un-
der the age of scventeen years must be triled
in juvenile court elther for delinqueney or as
a eriminel, Is this correct?

"In some counties they never have & Juvenlle
delinquent. If they do, there is no record to
show that they are being tried for Jjuvenile
delingueney. There 1s nothing in regard to
age or other reason to show why the case is in
Juvenile court, The prosecuting attorney
files an information charging the child with
burglary, etcs The child is brought in,
pleads guilty and ls sentenced to the Liissouri
Training School for Boys. The state is billed
for costs in most of these cases,

*In still other counties they do not use a ju-
venile division of the circuit court, If they
do, the records do not so indicate, because on
account of expenses or for other reasons the
general court record 1s used to record all
proceedings and nothinz is recited about the
age of the defendant althought sentence and
Judgment 1s assessed at confinement in the
Missouri Training School for Boys.

"Can a child under the cge of seventeen years
being tried in juvenile court under the gen~
eral criminal law be sentenced on a plea of
guilty to imprisonment to the Missouri Train-
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ing School for Eoys, or do=2s the sentence first
have to te to the penitentiary and then com-
mated., Can a perscn over the age of scventeen
te gantenced to the iisrouri Trainings School
for Loys or 1s the requirement, first peniten-
tihr" sent-rce and then commutlon or sentence.
1 thie canneuticn, nleuse refer to the corrss-
cndcnce in repard to the Vernon County ocase.
You will note there is uothin; therelin to sliow
the age of this defendent other thsn hils sen-
tence terminstes £t the apre of twentv-one years,

"Is it necessary for the court records to re-

* elte the ures ¢f ekilliren under the a~e of ere-
venteen years where they are baing tried under
the genersl eriminal lew an@ sentencs is to
thﬁ Ligeponurl Trainine cchool for boyst For

xamhle, the prosecuting attorney filcs an

in*or'ation in circuit court charging & boy

_with rureglary. The boy ic presumed to be
fourteen yeurs of are althoush no mention. is
made of hie are in the recorde, The boy pleads
euilty end is sentenced Yo the «issourl Traln-
ins Scrool for Eovs, Is this sufficient re-
cord for entrance into the l.issouri Training
Lchool., Ie the judge rresvmed to have estab-
1ished the feets in repard to asse, etc. before
sentence and jud:ment or should the reocords
bear out these Trhets?

'"here 8 burzlary churee 1g {ilcd azalnst a
child under seventeen yeara ol e, is the
Judme reculred to enter of record the Tuct

that he or she is belng aried under thc gen=
erzl eriainal lav or . would Lthe informution
filed by the nrosecuting utboriey be the de=-
termining factor, even thoush no informalion
was recorded in resard to the age of tlhie de=
fendant?

The state, of course, does not wish to refusa
payment of costs for which it is lsegully ene
titled to ray. e have heretolore obbtainsed
an oninion in regard to juvenile cacse, but
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the informetion requested herein involves
other points not raised In the former request
and which noints we wish to have elarified.
+e request your [urther opinion in regard
thereto."

For the purpose of thie opinion we are dividing your
letter into seporate questions and wlll render the opin-
ion accordincly.

The firet question 1s "In some other counties however,
it 1g difficult to determine whether children szre be-
inz tried under the goneral. eriminal lav or as delin-
quents. e understand thait any person under tbb age of
seventesn years nmust be tried in Juvenlle court elther
for delinquency or as a criminal, Is this correct?"

Juvenile laws and laws nroviding for the treatment and
correction of delinquent and other nminors are in Chap-
ter $6, e L.lio, 19353 Artleles IX, Sections 6473 to
$385, inelusive, annly to counties having & nopulation
of 5C,000 lniiabitants or more, nnd .rtlele X, Zections
94986 to O71R aiﬁlv toc counties hrvine o mopulation of
less than 50,00%. Under the law annlicable to countiles
of. less than 50,000 population, Seetion 9482 in part
nrovides:

"This artiele shull anply to childrem under
the uze of seventeen years, in countice o
lese than 50,000 »opulation, who are not now
or hereafter inmates ol any stalte institution
or any iustitution inccror=ated under the
laws of the state for the care 1& correction
of delinquent chiildren. * *¥ n

weetion 5869 in part »rovides:

"The Cape Girsrdeau court of co'mon pleas and
all circuit courts in countles less than
50,000 populaetion shall have orirlinel Juris-
diction or all cases coming within the terms
of this artiecles The nroceedilnss of the court
in sucit cases shall be entered in a book or
books kent ~or that purpose, and known us the
Juvenile records, and the court shall be

known as the Cape Glrardesu court of coimon
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nleas and the eircuit court, and may for con-
venience be called the juvenile court, * * * »

In those counties the cirecuit courts and the Cape Gilrar-
deau court of cowmon pleas have jurisdiction of proceed-
ings conducted under the juvenile lew, and there is no
juvenile court, Froperly speaking, the term " juvenile
court” is applied to the circuit court merely as a mat-
ter of convenisnce, It was so ruled under the same stat-
utes in State ex rel. wells v, lalker, 34 S, !/, (24)

124, 525 lo. 1233, and the court seld, at l.ec. 1l2&, 129
Of :!{ ~ e iw (&d)z

"There ure no senerate juvenilo courts nox
juvenile divisions of the c¢i»~uit courts in
counties of lass than 50,000,

A = . k. . = o* - Ex v = - - F ¥ &k k¥

"That does not mean a senarate court, It
merely means th-t 'for convenience' separate
records of the different methods shall be kept,
but it is the circuit court in its canacity as
such while entertaining juvenlle oeases and "for
convenience' 1s ealled the jJuvenile court.

Aok R Kk o ¥ ¥ K T w H % &k e = k& # ¥ &%

"It is the clreuit jud~e who sits znd trics

the cuse whether it is tried under the general
law or under the Juvenlile law., As Judge of

the cireuit court, he must determine whether
the relator may be prosgecuted under the gene-
eral law, The distinctions which are made are
not in the different courts which may have
jurisdiction of one prosecuted as a delinquent -
or a8 & coriminal but in the aprlic~tion of a
law in the same court.”

A8 to counties having a population of 50,000 or more,
artiele IX, Seetion 9873, in part provides:

"This article shall apply to children under
the age of seventeen (17) years, not now or
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hereafter immates of any state institution or
any institution incorporated under the laws
of the state for the cere and correction of
delinquent children: * * * * * r

And section 9674 in part provides:

"The circuit courts exercising Jurisdiction
in counties now or hereafter having a popu-
lation of fifty thousand (50,000) inhabitants
or more shall have original Jurisdiction of
all cases coming within the terms of this ar-
ticle: Irovided, that in counties contain-
ing a cify of the first class the criminal
court shall have such original.jurisdiction.
For the purpose of this article, the eity of
St. Louis shall be considered a county with-
in the meaning of this article.

%k % X %k * % 3k ¥ k *k %k ¥k %k sk ok ¥k % ¥ Xk

w ¥ ¥ * and the proceedings of the court in
such cases shall be entered in a book or books
to be kent for that purpose, and known as the
juvenile records, and the court may for con-
venience be called the juvenile court. The
clerk of the circult court in such county
shall asct as the clerk of the Juvenlle court ,”

In those counties the circuit court has jurisdiction and

there is no such thing as a jJuvenile court; the term

" juvenile court™ is used merely as a matter of conven-
ience. It was so ruled under the same statutes in State
ex rel.MacNish v. Landwehr, 60 S, W. (2d4) 4, l.c. 6, 8,

332 Mo, 622, and the court said:

"Relator 1= wrong in his contention that the
complaint against Opal Erown was filed in the
Juvenile court because there is no such ecourt,
The statute does not create a juvenile court.
The Juvenile Law, so called, vests original
Jurisdiction of all cases arising under that
law in the circuit court.”

k sk Kk ok % k % k %k % k ¥ 3k x sk k k % %k K ¥ %k XK
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"EZvidently the writers of these opinions re-
ferred to the court as the ' juvenile court'
for convenience only, becnuse the statute pro-
vides that the eircuit court shall have orig-
inal Jurisdiction of all cases arising under
the Juvenile Law, and the court may for con-
venience be called e juvenile court., Section
14137, K. S5, 1929 (No. St, Ann,, Sec. 14137).
Neither of these cases hold that there 1s, in
fact,a juvenile court."

The circuit courts may proceed under either the juve~
nile delinquent law, or under the general eriminal
law, Section 9700 in Article X applies both to coun=-
ties of less than 50,000 and to counties having a
population of more than 50,000 (State ex rel. MacNish
vi Landwehr,80 S. W, (2d4) l.c. 8 (10), and it pro-
vides:

"In the disecretion of the judge of any court
having jurisdiction of delinguent children
under the provisions of artiecles 9 or 10,
chapter 56, R. S, 1939, aany petition alleging
a child to be delinquent may be dismissed and
such child prosecuted under the general law,
and any motion, petition or application, made
to any court or jJudge having general jurisdic-
tion of criminal causes, to transfer the case
of or charge ageinst any delinquent child to

a court having jurisdiction of delinquent chil-
dren under the provisions of said articles ¢
and 10, may be denled in the discretion of the
Judge, when in the Judgment of the judge such
child is not a proper subject to be dealt with
under the reformatory provisions of either
said article ¢ or said article 10."

The power of the eircuit judge to make that election was
recognized in the last portion of the above quotation
from State ex rel. Wells v. Walker, supra.

Section 9704, R, S, Mo., 1939, in part provides:

"In case of a delinguent child the court may
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commnit sueh child, if a boy, to a training
school for boys, or to the llissouri reforma-
tory, or, if a girl, to the state industrial
home for girls, or, if a colored girl, to
the state industrial home for negro girls."

The reference to the "lissourl reformatory" means the
Missouri Training School for Boys at Boonville (Section
8993, R, 8. Mo., 1939).

#ith reference to counties having a population of more
than 50,000 inhabitants, a delincuent child is defined
in Artiecle IX, Section 9673, substantially as above
stated, and Section 9688 in part provides:

"In the case of a delinquent child *-* ¥ the
court may commit the child, if a boy, to the
Missourl training schocl for boye, or,if a
girl, to the state industrial school for
girls;# ¥ ¥ K kpy

The foregoing apprlies to boys under seventeen., Poth
article IX, Section 9673, and Article X, Section 9698,
contain a provision that when jurisdiction has been ac-
gquired under the juvenile law over the person of a
child under seventeen, such Jjurisdietion shall contin-
ue until the child shall have attained the age of twen-
ty-one years, Under those provisions, in order to have
Jurisdiction over a child over geventeen years of age,
the court must have by some process brought the child
within its jurisdicticn while he or she was under seven-
teen. But another statutory provision is broader, Sec-
tion 9696, Article X,

Proceeding under the juvenile law either in counties
having a population over or under 50,000, eircuit
courts may sentence to the Missourl fraining School for
Boys any boy under twenty-one yeers of age, if he is
charged and tried as a delinquent child, instead of be-
ing charged and tried under the general criminal law,
because Section 95956 provides:

"Whenever in the State of lissouri asny minor
of the age of seventeen years or over sna
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commit any of the acts constituting a delin-
nuent-child as defined in the statutes of this
state; applierble to children under seventeen
years, such minor may be caused to be brought
by his or her parents or lawful guardian or

by the »nrobation officer or by eny person in-
terssted in said minor, d»efore a court of re-
cord having Jurisdietion over misdemeanors,
and tried in the same manner, as a person
charged with the commigsion of a misdemsanor.
Upon 'the findinz of dellnquency, the court mey
proceed to mske such order in the case as may
seem to be for the best interests of said mi-
nor, elther by commitment to any public insti-
tution, or to sny privaete institutior willing
to receive such minor, or to the care and cus-
tody of any individual willing to care for
sald minor may be left in the ecare of his or
her parents or .guardian, subject to the super-
vision of the court under sushended sentence;
or the court may procecd to make any other
lzowful disvosition of the case." (Italics ours)

Other sections refer snecifically to countisas
having a sorulztion either over or under 350,000,
Sectlon €696 spolies to Loth such counties.

It is of general application, and applies

"in the State of iissouri.” It refers not on-
ly to Article X, in which it is found, but re-
fers to all "statutes of this stats", Under
that scction a court other thun the cirecuit
court msy also have Jurlsdiction of boys be-
tween the sges of cseventeen snd twenty-ones
Saiéd section 9688 confers jurlsdiction on "a
court of record having juriesdiction over mis-
demeanors”. For example, in the City of St,
Louis exclusive jurisdiction over certain
classes of misdemeanors is vested ir the St,
Louis Lourt of Criminal Correetion. Scetion
2253, R. S, Mo., 1939; “tate ex rel, Maglilsh
v, lLendwehr, supra, 80 S. W. (2d) l.c. 6 (2,
5Je It is noted that the Landwehr case, supra,
recosznized the apnlieatlion of snother seetion
in Artiele X tc coun tiesotherwiszs falling with-
in the application of Article IX, because of
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the use of general terms.

It has ‘Yeen seen above that a perscn under
seventeen years of age may be prosecuted in
the circuit court under the general criminal
law. In State v. Mlores, 56 S. ii. (2d) 953,
l.c, 955, 332 Yo. 74, the court said:

"These statutes were construed in
State ex rel, "'ells v, Jalker, 320
o, 1233, 34 S, W, (2d) 124. It was
held that, in & prosecution acainst
a jJuvenile commenced under the generel
law, the circuit court had a right
to procced under that law., It wes
pointed cut thet eince no pstition
was £lled slleging the defendant to
be a delinquent child, it was not
neceesary for the court tou exercise
the discretion provided tnder that
seotlon. That ruling was approved
by this court in Ix parte Pass, 32€
Mo. 195, 40 S, %, (2d4) 457." Also
see State v, laylor, 40 S, W. (2d)
1079, 10e2 (8), 328 lNo. %35.

The offeunse ccmmitited Yy & boy under seventeen
mey be & misdemeanor. As to that, Seetion £998
in part provides:

n ¥ & ¥ ¥ Any boy under the age of
seventeen years convicted of & mis-
demeanor in any court of record,
elther upon the plea of gullty or
upon trial, may, in the disecretion
of the court, bte committed to the
Miscouri Training School for Boys.
Ko boy under seventeen ysars of age
convieted of a felony shall hereaf-
terte committed to the county jail
Es*a*pgn%shmant for such offense. *

A boy over seventeen convicted of e misdemesnor
by a court of record may be sentenced to the
county Jjail the same as other persons under the
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general eriminal law, -» Justice of the peace court is
not & court of rbcoru. Of course, the clrcuit courts
(Seetion 1990, i, S. lo., 1978¢), the Cape Glrardeau
Court of Common :leas (ection audg Re e Hoey 1939),
and the St. Lovis Court of Criminal uorreutiun (3ection
22308, Ky S Mo., 193 9) are courts ol record.

With roferencs to persons under sceventeen convioted of
felonles, Section 8¢08 further orovides in parts

"iny person under the aze of geventeen years,
convicted of e crlms, the punishment of which,
under the stztutee of this state, when commit-
ted by rersons over the age of seventeen years,
is imprisonment in the penitentisry for a term
of not less than ten years, may be punished in
the same merner and to the same extent as pro-
vided by the statutes for the punishment of
persons ovaer the age of seventeen, or, if a boy,
he may be imprisoned in the penitentiary of
cormitted to the Missouri Training Scheocl for
Boye; and any boy under the age of seventeen
vears convieted of anv other felony, either up-
on plea of guilty or upon trial, may be con=
mnitted to the }‘s*ou“i Training School for
Jovs » - * * # (Underscoring ours)

It is, therefore, the opinion of this office that a per-
son under the age of seventeen years must be tried in
the clrcuit court under the juvenile law unless the cir-
cult judse shall order that he be tried under the gen-
eral law, in whioch latter case he would be tried as any
other person chargad with a erime for trial.

In answer to your second guestion, "#e are enclosing a
cost bill received from Johnson County, a cost bill re-
ceived from NHewton County =nd conies of files and record
entries relatins to esach case, Ve request your officisl
opinicn as to whether the state or county is liable for
these costs.", we have examined the Tee bills I'rom John-
son Couaty and from Newton County and in regard thereto
and with reference tc the fact that the court has in
his discretion the riszht to try a case either as provi-
ded under the Juvenile Delinguent Law or under the Gen-
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eral Law as set out above,

Section 9004 K. S. ilio., 1939, sets out the general rule
as to who shall be liable for crimlinal costs and that
section is as follows:

"In all cases of convietion of felony, where-
in the nunishment is commitment to the lis-
sourl training school for boys, the cost of
the proceedings and of the delivery of such
person to the Missouri training school for
boys shall be vaid by the state; and in all
cases of misdemeanor, wherein the punishment
is coomitment to the kissouri training echool
for boys, the cost of the proceedinge and of
the delivery of such nerson to the Missouri
training school for boys shall be naid by the
county in which the convietion {s had. The
sheriff, marshal or other persor charged with
the delivery of any person to the liissouri
training school for boys shall be allowed the
necessary traveling expenses of himself and
such person, and 2 per diem of two dollars
for the time actually occupied in taking suech
person to said Missourl tralning school for
boys and in returning therefrom, to be paid
by the state or county, as the case may be.,"

Section 4221 R. S, ko., 1939, provides as follows:

"In all capital cases in which the defendant
shall be convicted, and in all cases in which
the defendant shall be sentenced to imprison-
ment In the penitentiary, and in cases where
such person is convicted of an offense punighe- -
able solely by imprisomment in the penitentiary,
and is sentenced to imprisonment in the coun-
ty Jail, workhouse or reform school bhecause

such person is under the age of eirhteen vears

the S%Ete ghall pay the eosts, if e%e Jefendant
be unakle to them, onegt costs in-

curred on behalf of defendannt. . Th all

cases of felony, when the Jury are not nermit-
ted to separate, it shall be the duty of the




Hon Forrest Smith -13~ karch 26, 1942

sheriff in charge of the jury, unless otherwise
ordered by the court, to supply them with board
and lodeging during the time they-are required
by the court to be kept together, for which a
reasonable compensation may be allowed, not to
exceed two dollars per day for each jurymamn and
the officer in charge; and the same shall be
taxed as other costs in the case, and the state
shall pay sueh costs, unless in the event of
conviction, the seame csn be made out of the de-
fendant,." (Underscoring ours.)

It is, therefore, the opinion of this office that the fee
bille in both of these cases should be pald by the State

for the reason that the court in each case elected to

try the defendant under the General Law rather than under
the Juvenile Delinquent Law and,in the light of the above
get out Statutes,the State would be liable in any event.

With reference to your third question, ("We sre also

. 8ending you correspondence relating to a éase from Ver-
non vounty, wherein the defendant was sentencesd to the
Missouri Treining School for Eoys at Boonville, “igsouri.
The cost bill in this case has not been presented to us
for payment. e are sending you; however, the sheriff's
bill for transnorting the prisoner to the Missouri Train-
ing School for Boys. Ve wish to call to your attentlion
that the informetion in this case shows thet the defen-
dant was charged with larceny of an automobile, which
crime is punishable as vrovided by Section 8404 Xk, 5,
No. 1939, thet is by either penitentiary sentence or by
Jall sentence or fine. Are the costs of this case pay-
able by the state?") we have examined the bill presented
by the sheriff of Vernon County and in view of the Stat-
utes in cases set out above it is the opinion of this
office that the Superintendent of the Missouri Training
School for EBoys of Boonville, liissouri, was in error
when he billed the sheriff's fees to the eounty. The
record of this case shows that the Circuit Judge elected
to try the defendant under the General Law, and,as set
out heretofore, the State would be liable for the costs.
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In answer to your fourth question,("Cen a child under

the age of seventeen years being tried in juvenile court
under the general criminzsl law be sentenced on a dlea

of guilty to imprisonment to the Missouri Training School
for Boys, or does the sentence first have to be to the
penitentiary and then commuted.") we can find no statutes
in this State which require a persen under the age of
seventeen (17) years to first be sentenced to the peni-
tentiary and then afterwards have a commutation of sen=-
tence.

In answer to your f£ifth guestion, ("Is it nccessary for
the court records to recite the ages of children under
the age of seventeen years where they are beinsg tried
under the general criminel law and gentence 1s tofthe
liissouri Training School for Boys?").' In the case of
State v. Darling, reported in 199 Mo., l.c. 157, 198,
the court said as follows:

n % k¥ Ok 4 point 1s mede upon the Tifth in-
struction which defendant inslists 1s errone-
oug in that it tcld the jury that if they
found the defendant guilty of murder in the
second degree, they should assess his punlshe
ment at imprisonment in the penitentiary for
any term of years not less than ten, when at
the time of the trial-defendant was under
eighteen years of age, and, under section
7758, Revised Statutes 1899, the jury might
have fixed his punishment at imprisonment in
the penitentiary for a term of not less than
ten years or might have committed him to the
state reform school for boys for a term of not
less than five years, if the jury had been so
instructed, This statute does not change the
mode of trial under such circumstances, nor
is it found in the statute in regard to crine
and punishments but under a separate and dis-
tinet chapter entitled, 'Reform School for -
Boys,' and while it is inartistically drawm,
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it clearly means that & boy old enough to con=-
nit and who does commit a crime the punishment
for which 1s desth or imprisomment in the pen-
itentiary for not lese then ten years, 1s to
be tried Just =zs eny other person committing
such en offense, and after convietion if the
court is satisfied that he ic under eighteen
years of age, he may, in the diseretion of the
court, 'be imprisoned in the penitentlary or
committed to the state reform school for boys
for & term not less than five years,'™ * * »

Further, we can find no Statutes in this State whiech
require the court records to recite the age of the par-
ty being tried for a erinme.

In question six you ask: "Is the judge presumed to have
established the faets in regard to age, ete. before sen-
tence and 'udrzement or should the records bear out these
facts?" The court said,in the case of State v. Valker,
reported in 34 S, ¥, 24, l.0., 129, the following:

w¥ * ¥Tn order to set at rest any dispute as
to the jurisdiction of the eircuit court to
entertain a proceeding under the general law
where a cehild is chaerged while under seven-
teen years of age with the commission of a
crime, the other act of 1927 (Page 129) co-
vers any case that might be in doubt, but
providing that any petition or applieation

nade to any court or judge having general
sdiction of criminal eases may deny any
motion, petition, or sppllication to transfer
the case to a court havinz jurisdlction of de-
linquent children. An earlier act could notl
nullify that provisicn. 4ll these provisions,
taken tesether, contemplate that an informe-
tion like that under consideration here must
first be filed in the circuit court, and, if
the person affected desires to have the case
conducted under the provisions of the juvenile
law, he must file some motlén or petition to
transfer the case from the cireuit court to
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the juvenile court, so called for 'convenience,’
which would merely mean that the defendant must
ask the court to conduet the case as provided
for a juvenile delinquent and not prosecute him
under the general law, The record shows no motion
or suggestion to the trial court that the pro-
ceedingz be so transferred. The court could not
then be without jurisdiction to proceed in the
cage when no proper method has been attempted
by relator to have the proceeding transferred.
He has no right to have the proceeding dismis-
sed because he 1s properly and lawfully in
court upon the charge under the authority of
the provisions quoted., It is the circuit judge
who sits and tries the cese whether it is tried
under the general law or under the Juvenile
law., As judge of the circuilt court, he must
determine whether the relator may be prosecuted
under the general law. The distinctions whieh
are made are not in the difféerent courts which
may have Jurisdiction of one prosecuted as a
delinguent or as a eriminal but in the appli-
cation of a lew in the same court. Ve could
not make the preliminary rule absolute and thus
compel the Judee to dismiss the case. Ve could
only order him to BtOE the proceedin under the
eriminal law.* *

And in the case of State v. Flores, 55 S, Y. 24, l.c.
954 and 955, the court sald as follows:

m ¥k % ¥ The appellnnt in his motion for new
trial essigned several errors not argued in
hie brief. FEe first claims that the court hed
no jurisdiction of the ceause, and it should-
have been trensferred to the jJuvenile court,
because he was under the age of seventeen years,
citing section 14182, R, S. 1929 (Mo, St. Ann,
Sec, 14162), which section provides that cir-
cult courte Iin counties of less than fifty
thousand shall have original jurisdiction of
cages coming within the terms of the juvenile
court act,
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That scetion further provides that a petition
alleging a child to be delinguent shall be
dismissed, and such child shall be prosecuted
under the general law when in the judgment of
such court such child is not a proper subject
to be dealt with under reformatory provisions
of this article.

"Seetion 14163, R. 5. 1929 (Mo, St. Ann, See-
14163) nrovidea that in the diseretion of the
judge any petition alleging a child to be de-
linquent may be dismissed and sueh child pro-
secuted under the gzeneral law,

"These statutes were construed in State ex
rel, Wells v, ialker, 326 Mo, 1233, 34 =, W,
(2d) 124, It was held that, in a prosecution
against a Juvenile commenced under the general
law, the circuit court had a right to proceed

- under that law. It wes pointed out that,
since no vetition was filed alleging the de-
fendant to be a delinquent c¢hild, it was not
necessary for the court to exeroise the dis-
cretion provided under thet secticn, That
ruling was approved by this court in Ix parte
Bass, 328 Mo, 195, 40 S, W, (2d) 457,

*"In this case the defendant was charged by
information filed in the circuit court of Pet-
tis county by the prosecuting attorney and

the cause proceeded to triel on that informa-
tion. No petition nor request of any kind on
the part of the defendant was made to have

the cause transferred to the juvenile court.
The court had jurisdiction to procsed as it
did with the trial.*

In view of the above and other cases cited and the stat-
utes set out, it 1s our opinion that in the case you
mentioned the record 1s sufficient for entrance in the
Kissouri Training School and the Circuit Judge re-
sumed to have established the faects in regarg to tﬁ

age, ete., before sentence and Jjudzment.

Your seventh question reads as follows:



Hon, Forrest tSmith =18= Mareh 26, 1942

"Where a burslary cherge 1s filsd against a
child uvnder seventeen years of age, is the
judee required to enter of record the fact
that he or she is being tried under the gen-
eral law or would the information filed hy
the »rosecuting sttorney be the determining
factor, even thougl nc informstion was re-
corded in regard Lo the age of the defendantt"

In this question the court reecord would chow whether or
not the defendsnt was »rocecuted under the Ceneral Law

or the Juvenile Delincuent Low, the informetion of the

prosceuting attorney would not be the determining fac-

tor in as mueh es It is in the diseretion of the court,
as we have set out above, to decide under which law the
defendant will be vrosceuted,

Hespectfully subaitted,

AT AT AT YATY A TR -
TATTRBNOCE Ls BRADLLY

asglistant -ttorney-General

- a-..J.:‘ . E’.\. _\..f' JD :

0¥ JCRITTRICK
Attorney-Ganeral



