
CRIMINAL: 
COSTS: 

Honorable Forrest Smith 
State Auditor 
Jefferson City, Missouri 

Dear Sir: 

Juvenile cases and seven 
questions relating thereto. 

March 26, 1942 

We have your request for an opinion of February 26, 1942, 
which is as follows: 

"We are enclosing a cost bill received from 
Johnson County, a cost bill received from New­
ton County and copies of files and record en­
tries relating to each case. We request your 
official opinion as to whether the state or 
county is liable for these costs. 

11 We are also sending you correspondence relat­
ing to a case from Vernon County, wherein the 
defendant was sentenced to the Missouri Train­
ing School for Boys at Boonville, Missouri. 
The cost bill in this case has not been pre­
sented to us for payment. We are sending you; 
however, the sheriff's bill for transporting 
the prisoner to the Missouri Training School 
for Boys. We wish to call to your attention 
that the information in this case shows that 
the defendant was charged with larceny of an 
automobile, which crime is punishable as pro­
vided by Section 8404 R. S. Mo. 1939, that is 
either penitentiary sentence or by jail sentence 
or fine. Are the costs of this case payable 
by the state? 

"We find that the various circuit judges fol­
low different procedure in the matter of dis­
posing of juvenile cases. In some of the cir­
cuits, the judges and prosecuting attorneys 
deal with most children under the age of se­
venteen years as delinquents and proceedings 
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are hel d under the juvenile 1 elinquent pr o­
visions of statutes . J~ny costs not assessed 
against the petitioner or other persons ar e 
paid by the count i t.- s . In most of these cases 
the records are cl ear . ~.~. 1eti tion or i nfor­
mati on is fil ed charging juvenil e del inquency 
or sentence (nd judgment i s r endered therefore , 
and the question of w~o is liabl e for cost 
doe s not ari ee . 

"In so:ue other counties however , i t is di ffi ­
cult to determine whet her children a r e bei ng 
tried under t he gene1 al criminc.l l av1 or a s de­
linquents . ., e understand tho t any per son un­
der t he age of Sf.venteen years must be tri ed 
i n juvenil e court ei thor for C:clinr~uency or as 
a criminal . I s t h i s correct? 

" In sone count i es they never have c juvenile 
delinquent . lf t hey do , there i s no r ecord to 
show tbat they are being tried for j uvenil e 
delinauenc~r . There is nothln;; i n r egard to 
age or other reason to shor; W.hjr t he case i s i n 
juvenile co 1rt , The prosecuti .p. ctt or ney 
fi l e s an infor111ation char e i 11e the child · ith 
burgl a r y , etc . The child is brou~ht i n , 
pl eads guilty aud is sentenced to the 1:issouri 
Tra i ning ~chool for Boys . ThG s tate i s billed 
for costs in most of these cases . 

·'In still other counti e s they do not use a j u­
venile division of the circuit cour t . If t hey 
do , t he record~ do not so indicate , be cause on 
a c count of expenses or for other r easons the 
general court r ecord is used to r ecord all 
proceedin~s and nothin~-: i s recited about the 
a ge of the defendant althought sent ence and 
judgment i s a sse ssed at confinenent in t he 
Li ssouri Trai ni ng School for Boys . 

" Can a child under t he <ge of seventeen years 
bei ng tried in juvenile court under the gen­
eral cri minal l aw be senten~ed on a nl ea of 
guilty to im1)ri sonment t o the Uissouri Tr a in-

•. 



Ron . .. orr e st S1 l tll - 3 - r. aro!l. .~ t:> , 1 942 

in~ Sol- ooJ !'or Bo~~r , or c1 :>;n t he s o'ltence f irst 
l:..uve t o :- e t o t '1e ' n i tcnt iary- and t· e n cou ­
r.-~uted . Can a oer~:c; :J V •r the afE" of scve'lt ""en 
~ e f' ntcnc l .. -o t·r. e i' ·ouri '1• .... i ~ i n .... c hovl 
for Do;rr· OJ j ~ t' c J' ''ttdrr nnnt , f lrst eni t t:n­
t ic.I·:~ ~CJ:1. ~t; ..,~,.,(· t ),.~n co::-.nti 1 o1· ~ f' .... t a .ce . 
I:1 t 1 i < connect i( , 'lf .... ~ .. ·~: ~r to tll co r~ ~­
..... o·1dcnce in ~ e~e.:.. •o ~! e .p')!·n:m Jo;.mt,. r:l -:.~ . 

You · .. i l l note there ir- r•ot'· lr • .- tlw1·eln~ t o s how 
t~e a-~ o:"' thU ,, ·f nr" ,+ cV.cr tl·m J·ic sen-
t{,flC terr.im:t~~ .... 

11 t .. ·- of tue!lt;r- one :'f9C.!'S . 

"In it 11.cct .. rar:,· for 0~."': C'"" rt r~c .l'llfl to I' -
c:.Lc t'c f. .::f cl il "r;n ur..cer th'1 .... ~e of ~·c­
vontenn ··eurs ';lle:;:-e t 1n:r n.r e being tri ed. Wliier 
thv -c•er(l cri~ ~ 1 1~~, c ~entenc· iP to 
t ·. ~ r:"'Ol ri Tr ai 1~1,.. .. cho~ l ~·or Boys':- .For 
exur.""'l e , t.hc -nro··ccutin u t t.,rnc~· fi:~. ~ un 
infor tio~ in circui~ c~u~t c~ur~i ~ boy 
witi: l-u:r-... lRry . 'rr!' bey :~· ~recu.nH.:d '..v 'te 
'fo u·term yp r~, o _..,.,. e.J tt.·:>U!"I'h no mc.:nt i on. i s 
~Gde Of ~ i F ~rye iP +' e -ec~:~~ . ~he l-oy pl ciUdS 
--·!iltr r ir· rer>t•.,'"'C~a to t•.( · f._o,ui Tr·ain­
in... cl '1ol ~o:· I.o·r~ . Is t' ].s nurficient re­
c0rd fo: c~t:-·1n"e irtc t!.. ls: o 1·ri ·r .. i n ing 
'-'cho<. 1 . l~ the :vd .... e ..,.rf'f) Ple<1 to 1--.. uv ~ ·.:tc l• -
li~' ~c t 11e f ct:- · n re ra to · , c L. 01'ore 
~entn ,... co :md .iul 'Tt.Cnt or f'hculd the. 1 ooras 
bt..c.r ot'~ ";~te~ c : .ct:.:? 

'1· rc {ll'l -tt.r~· n'in·r"J ic ,.'il r ..:tin&t h 

c! ild ur~rl er f ··;r~tlt•.en ~~·=-q v , .is ~ e 
jurr-e rtY'.,1lil·0d t0 c tc:t of ;-cco.d cio •• ct 
t·. t ~· c or r- • i~ b .ln · r le.: .1 <.1 m· t' :~~n­
cr 1 cri inal lc:t\' or '<!O l · tj_u i .for.:n t.iun 
filed b.,..,. tl,,_, '1rnPeC1lt.i . .- t JJ. y th vi.t. dc­
ter,;n:.ni ' l · f nctor , even th 'll""h I o .tu.ror.rt ~~on 
1·..a~ re corded .in r ~re.rd to tl·e Hr·e cf t he {ie ­
!'<.·n(l nt':' 

~te s tate , 0 courne , does not wi~t t o r a u P 
n ••:)ncnt Of CO:JtS f'o!· '. rt1 i eh i t if' le!.> tlJ.y f 1-
ti t l ed t o l" , r . e '1avo ereto or~ o t; : •• cl. 
en o~i~ion in re·nrd to juvenil e cus~~ , J Uv 

·. 
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the in~or, tion r~ou~sted herein i ~olv~s 
other mints no~ rained ln the ~o~ ~- re u~st 
e.nd \":1:. '~.!~ "'""Oints ;·o \:ish to hav(' c l •rifil <1 • 
. e request ·rou1 ~ urther o oinion il" re •a;-d 
therrto . ' 

~·or t",c· n:.;.r)ose of thh· op:i.uion vm arc d ividing your 
lct.'·er .into re:Jnrat.e quos• ionc nf · ill render tlle opin­
ior: uccordin--;ly • 

.th iret "\ !"t.i. 'n i c '-.n :::-o it-' cr c .. mties ho rcv·f:n· , 
it i'" 1 iPriC'ult to ,•c+ . • • lne ·'hPtilcr (':t·l .... r_n .re hn­
il'l· •,:ried undor the ,.,onQl'Dl cri ,inal la or r f:1 dvli n -
r:_uen:.s . .e undur'1~· nc .. \< ... rny 'l"'erzon tmG.c::.· t' · of 
s vente n years ust l~ LriwJ '- ··1v nile court eit\er 
fo:r linr:u c·r or c s e. crinin 1 • Ir- t, ir- correct. ' 

tTuvenil~ lm·s und laws '"~:roJ·.-i,~ in 1 :-.-1r tl ',;r • ~tm,.Tit nd 
cozr.ct ion -~ nelincufnt en~ ot1e~ lnors ~r, in ~r.a~-
tel [G , . • o.J . 0 . 193~; .r+;i~le I"', ,...t· nr 7 .... to 
5:~3 , inC]'~ i7J , R ml:• t.O ~~-·"1'!"1f8 he i·~~ C. "'0/Ulat i on 
of 5 , :100 iiL abit·tntr or rnn· n~ ....... vicle X, ...,outlons 
S j~6 to 71A 4' "'lY to cou.ttJ.. v.;.n J'"'~Ul at. ion of 
lef. t .an !JO , 0' . 'Gndel' tr e 1- ·· a""' l~c,t'tlt) Lo ounLieo 
of. le· s t,hnn ~jv , 1(1Q nonulatlon , ,.Ject i0n g~gr ill nrt 
"'rOYi. CS : 

'T~is articl~ G~ ll annly to hil dren urder 
tl ~; ..1 tj of !.~"'vent' "ll yottl s , 1·1 cotmLi r o~ 
lo~ s tl an .>0 , ,XJ Jo ... ulation, YJ1 o ure J,o·t now 
or rwrca.[ vl;l' lDJ'l8.t .... s 0! 1ny Stat i nstitution 
or a.J1.· ,;.nstituti..)n inc~.,..r o:t· tod w1der the 
l a a CJ r th· s atu 1'o!· t.!.~..., ca::-d :lll l:l 1·:r•ection 
of elln,~ twnt c: ilciren . " ~ " 

I.. >I• 
~ .., rovidc~ .... : 

"'fl• e Cf.f.t: Gir·c.rdeuu court of co T!OD plt:a s and 
all c trcuit co~t::; in counties lt.~ ~::. thw 
50 , 00 ~-al~tion :' 1: h ~c orl int l ·L~i~­
dictiolJ o ull c~r: cv Jin • \ ·i thin the tel'J ts 
of t hi: arti cle . T. c "rocecdin s c.f the court 
in ~ uc C·lSf>. d:c.ll be ent ·r""d in a bool<: or 
book!J kent o:;:- t! ..... t nurpo~ ~ , c;..nd knovm 1S thu 
juv .:nil..: ..L'vco.~ l..S , aud. ~!·0 court :wt 11 'be 
..:. own us tL.c, Ca 1•c Gir..:.r r eE u court o:t co m1on 
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"llear "1 ... 1 t'--:. circui t court , ttnd mn:, .. f or cor..­
veni~nce be c ~lled the Juv.~ile court . * * * n 

I n tho~c c,)u ltie~ t.: c cl.rcni t courts and thr Ca )e Gi rar ­
deau c o · . .r t _ ,• co · 1.on plea f' h•tve juri ">d1ct 1.on of "1r oceed-
1ngs concluc ted under t"le ,iuvertilE lu' , and there i s no 
juvcnil" court . .1. rv _1erl y s-pe, J:in ... , the tcr !li. u j uvonile 
court" in nppl 3 eC. to t'1c oil cui t court Yl"'ere l y as n mat ­
t e r or convonience . It was so r 1lol'\ tmdor t he s rua.e stat-
utes in o.Jta te en. ::-cl . .. ells v . alk~:.'r , .4 f.- . • (2Cl ) 
1 24. , i2 o . L. ::' , anc the eou.rt sc. i d , nt l . c . l'"'f , 12~ 
o·· ' .... . . . (2ct) : 

11 
... hcJ·e uro no f'O)£ rate juveuil o r· c r 01 

juvenile divisions of .._~.. .... ci" "'li ~ court~ i n 
countiee ot• l·.:;su ~ le.!l '5') , 000 . 

.. • ·I' • ** 

"'l'hat ooes not mean a sc'!')a.rat.e court • It 
me::!:oJ.y m.eRns th t ' fo r co·1venience ' ncpare.t e 
r ecord"' of tlc di ~rerent m.c'thodn s!'lnJ.l be kc.J:.. , 
but it is the circuit court in ito ~anac ity as 
such \:l.ile entert'1L~ine juvenile Chses nnr ' for 
convenience ' ir c lle~ th~ juvenile court ~ 

* 
''It is the circuit ,ilWJ"'O who f'itr; .1nd t: i s 
t•t C f ne viliethcr it i s triPA tmder t; c ceneral 
lu\'1 or under trc inv·..,'l 1~ law. n ludroe of 
the ciJ·cui t co' rt , h, must dete~minc W!:.ether 
the rclutor 1u:r be proeec.ut.E..d under tt.e ·(n­
eral law. The d i stinctions which are tnade are 
~ ot in the different courtr- 'l'li~h r.tay have 
.;trisniction o ... one nr ose.cuteo as G. c1elinquo!1t 
or ss D cri~dnal but i n the anftl jc"tion ot a 
l au i~ the ~ court . " 

J .. s to counties t. .. v i ne ~ ...... , ~ulation of 50 , 000 or rr.or e , 
..t.rticle I X, Section ~o?.: , i n pait JroYides : 

"'l'ili s t r t ..i.clc- sl .... 11 apt>l Y' to r: ilcrcn unc er 
thEJ ge o r f-evei.~teen (1 '/ J yec.rs , not nmt or 



l~n . Forrest ~mith -o- March 26 , 1942 

hereafter inmates of any s tate institution or 
any institution incornorated under the l aws 
of the stat e fo r t he care and correction of 
delinquent children: w * • ~ * n 

And section 9674 i n part provides : 

"The circuit court s exorcising jurisdiction 
in counties now or hereafter having a nopu­
l at i on of f ifty t housand (50 ,000 ) i nhabitants 
or more shall have origi nal jurisdiction of 
all cases coming within the t erms of this ar ­
ticle : ~ rovided , that in counties contain­
ing a city of the first cla~a the criminal 
court sh&ll have such origi nal jurisdiction. 
~or the purpose of this article , the city of 
St . Louis shall be considered a county with­
in the meaning of t hi s article . 

* * * * * * *'' * *** *** 
" * * and t he ;>roceedin~s of the court in 
such ca ses shall be entered in a book or books 
to be kent for that purnose , and known as the 
juvenile records , and t he court nay for con­
venience be alled t he juvenile court . The 
clerk of the circuit court i n such county 
shall act as the clerk of t he juvenile court •" 

I n those counties the circuit court has jurisdiction and 
ther e is no such t hing as a juvenile court ; the term 
"juvenile court" i s used merel y as n matter of conven­
ience . It was so ruled under the same statutes in St ate 
ex rel .l .• a.cla sh v . Landwehr , 60 ~ . W. (2d) 4 , 1 . c . 6 , 8 , 
332 l.~o . 622 , and the court sa i d : 

''Relator is wrong in his contention that the 
complaint against Opal Drovm liB.S f iled in the 
juvenile court because ther e is no such court . 
The stat ut e does not create · a juvenile court . 
The ~uvenile Law, so called , vests original 
jurisdiction of all cases ari s ing under that 
law in the circuit court . " 

* "' ***"'. ***************** 

'·. " 
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" ..i!vi dently t he ·wTi t er s of t hese opi nions r e­
f er red t o t he co" r t a s th(; ' j uvenile cour t' 
for convenience onl y , bec·use the statut e ~ro­
vi ccs t ha t the circuit court shall have orig­
i nal jurisdiction of all cnses arising under 
t he Juvenile Law, and t he court may for con­
veni ence be called the~venile cour~Section 
14137, R. S. 1929 (i"''7 s t . .. ~nn ., Sec . 1413?) . 
Neither of these cuses hol d t hat t her e is, in 
~,a juvenil e court . " -

The c ircuit courts may proceed under e i ther t he j uve­
nile delinquent l aw, or under t he eener al criminal 
law. Section 9700 in Article A applies both to coun­
ties of l e s s t han 50 ,000 and t o counties having a 
population or mor e than 50 ,000 (St a t e ox rel . MacNish 
v. Landwehr,60 ~ . ;1. {2d) l . c . 8 (10 ), and it pro­
vides : 

"In t he discretion or t he judee of any court 
having jurisdiction of delinquent children 
under t he pr ovisions of articles 9 or 10 , 
chapt er 56, R. s . l 939 , ~~Y petition alleging 
a child to be delinquent may be dismissed and 
such chil d pr osecut ed under t he general · law, 
and any motion, petition or application, made 
to any court or judge having general ju.risdic­
tion of criminal causes , to transfer t he case 
of or charge against any delinquent child to 
a court having jurisdiction of delinquent chil­
dr en under t he provisions of sa i d articles 9 
a.nd 10 , may be denied in t he discretion of t he 
judge • When in t he j udgment of tho judBe such 
ch ild is not a proper subject to be dealt with 
under t he r eformatory provisions or either 
sa i d article 9 or sai d a r t icl e 10 . " 

The power of t he circuit judge to make t hat election was 
r ecognized i n t he l a st portion or the above quotation 
from State ex r el • • :ells v • • a l ker , sunr a . 

Sect i on 9?04, H. ~ . L!o ., 1939, i n part pr ovides : 

ur n case of a delinquent cbild t he court :may 
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comit such chil n , if s boy , to a trni ning 
school for boys, or t o t~~ : ·i ssouri r eforma­
tory , or , tf a ~irl , to t~~ s~ate industria l 
home ~or ~irls , or , if a colored girl , to 
the stat~ industrial home f or negro girls . " 

The r ef erence to t he "!.:i ssouri r P-for'1atory" tTleans the 
1Ussouri •rrai ni ng 3chool for !:.Oys at Boonville {Section 
8993 , H. ~ . 1 •. o., 1939 ) . 

/1 th r eference to counti e s hnvinr- a .:?OPUl·:ition of more 
t han 50 ,000 i nhabitant s , a delin~uent child i s defined 
i n .Article I ...c , Section 96?~ , substantially as above 
stated , anJ 5ection g688 i n part provides: 

"In t he cbne of a eelinnuent c~ild ~ * tho 
court ~y co4mlt the child , i f ~ boy , to the 
k i ssouri training school for boys, or,if a 
girl, to the state i nductri al school for 
"'irls; * "· + * ~, 

The foregoin~ applies to boys under seventeen. Both 
~~rticle IX , ~ection 96?3 , and ~rtiele X, Section 9~98, 
cont a i n a provisi on th~t ~men jurisdict ion hes been ac­
qui red under the j uvenile law over the per son of a 
child under seventeen , such jurisdiction shall contin­
ue until t he child shall heve at t a ined the age of t wen­
t y- one years . Under t hose provisions , i n order to have 
jurisdiction over a child over ~eventeen years of age , 
t he court must have by some nroccss brought t he child 
"Yrithi n i ts jurisdiction while he or she was under · s even­
teen . But another statutory provision is broader , Sec­
tion 9696 , l~icle X. 

~roceeding ucder the juvenile law either in counties 
having a population over or under 50 , 000 , oirouit 
courts may sentence t o t he L:issouri Trai ning School f or 
Boys any boy under twent y- one years or age , i f he is 
charged and tried as a delinquont child , i nstead of be­
i ng charged and t r i ed under t he e:eneral criminal l aw, 
because Section 9596 provides: 

",/henever in t he State of J..i ssour1 any mi nor 
.Q! ~ ar;e o1'-s6venteen- iears .2!: ~ sfia~ • 
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c o?Jmti t o.n.v of t he c..cts co•1sti t utin.e; a dolin­
nuent·c~ild as dcfi~Pd in the stat ut ee of t h i s 
stat~ , 'l'">:pllc· ble to ch ildren under SP-venteon 
yeo: ... , sucL ::lino= \V l>e c:1used to ro ... l't 
by bi::: o:: h3r naronts or l a.uful euarrl 1.(...n p_r 
by the '1I"obat ion ofi".:ce c:: lJj. c.ny .'C:'f'·.)n i n ­
tcr~::;tcd in said I!linor , c:!:'ore a conrt o'f' r e ­
cord having Jurisdict~on over nl~deneanors , 
and tried in the smne ·"'...'inner , s s a per~on 
charred ' .;. th t'!e eo 1ic, io-: of a ro.isde""icanor . 
"lT:)on tLe find in..., of del: nquenc:r , the court me.y 
procesii to .rr .... ke such order in the oase s s may 
sr ~ ~o le foJ tl best interests of suld . i ­
n( x , ei thor b~· con:rni t1 P-nt 'Gc nn~v public in~tl­
tl'' ic , o:· to n 'ri v te institution willj n·­
to receiv~ Puch ~inor , or to the ~are an~ cus­
tody or any inCividual ·ill~n~ to cere fl r 
5 ill 'inor r1.a~r be l e""t .: - the care of h is or 
her parE'nts or .v:uc.:!·t i . , r::ub jeot to ~.1 · ~u...,er-
vlcio .... of the c-ou.i . .'t \ll , ~us )en<led sentence ; 
Cil' the r•ourt "".a,. proccc<J to :rL.l;:c t:mr other 
l·• ful fi~ o~ition of t~o ca · • (Italics ours) 

uL .... er ::cc""io.1r c")r s """i 'ic'"'llv ~o C('lunti r 
l av.: .- a O"Ul tio 1 t.L .. !lCI eve:· o:..' W1dE>l' JV , 00 . 
3cctjon 9~96 ~;~lie~ to oth suc1 comtie9 . 
It ir of eneral 1lic ... tion , -rl e ;J].j es 
' in th~ &tata ~~ i o.ri . 1 Tt r efers ~ot on-
1:· to .rt:cle , 1 L .;hich it is onnd , but re­
fers to a ll 'st " ttes o t>:i: r-tu.te'' . Under 
t· ut f; ctlon a court ot'1er th n t~e circuit 
court llW:r .lso l"ev . .; .juri~dictlon of boys bc ­
t'~en th e ae a of revcntcen end twent y- one . 
~; tr, ... ectioh 9G9C conrcrs juriso.ic.t1ou on "c. 
cr.qrt of ';cere ':.s.viz. ~u: if'C.iction over mi s -
c .... c.nor~ .. o1· c. rua lc , in the C5 t.y of St . 
louis e:xcl,·sivP jurir-diction over ccrtoJ n. 
,...::_ ~:z.es o-r ltli'"'d.emcunors in vc~tcu .:.r: tl• ... t ~ 
L01 4 ~ !o~rt of ~riminul Correction. ~CC4 ion 
..;~., , t • ._; • ~ . , 1.:3~; .. to.tc ex ~col . ' ·· i s.· 
V . :.end·•fe t r , 'JU 11 , GO B . \, . (2 ) 1 . c . (" (2 , 

) • It i n .,vtcd ., • ; t •. e .:.. ,,, r (' , su r~. , 
r co '1izoc. the "' l ... c tion of c:.nother ("'"'ction 
in I rticlo X tc. counties Jt' . ..!rWi!' .l f .lling with­
in the a.:pT)licatio_l o_ .;-ticle Dr , becnuee of 
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the use of ~enercl terms . 

It has een seen above that a ~erson under 
sP.ventoP-n veurs o~ age may be pr osecuted in 
the c~rc~iv court unde. t lo geLeral ciiminnl 
l aw. In State v . 'lo:-r ~, ,5 & • • (2d) 953 , 
1 . o . 055 , 3.~;~ ro . 74. , t·.v court said : 

"These stc....tutcs were 0onf.trued in 
Ste.tc ex rel . ·:ell.3 " · ··~J.Ler , 32u 
• 1.,,.., 12 fftt. ' , . f ) 1"4 It . o . ..., >..; , ,, _ '"' • ·• • ... ~ .., • \laS 
bela tha t , in a plu ~~cution a uinst 
a ,juvenile co--".enced under t.:.. ; enoral 
l&\'1, the C i J.'CUi t nOU;J:"t r&d ri ;ht 
to - roccecl under t11(;.t lu.\ " It \.os 
po:it" oct t hat sincu 10 ~tit ian 
nan f' ~lee a l lcei ..... c t he defendc.nt to 
be n delinquent l. ild , it \us r.o t 
noccnrury for tL~ .o rt t~ LXcroise 
t ho discretion provided under t hat 
section . Th::lt ruling \r.;as ap .. 1rovod 
bv ttis court ih ~x ~1rte Bass , ~r 
ro . 195) 40 tJ II I e (':c) 457 e ff lo.lso 
oee St:::.t~... T" . r.ylvr , .0 ... . . : . ( <.) 
10 ?~ , lee_ (5) , 326; o . -3s . 

rfhe OffCI.-Se CCD1'Di t ted ! y a l>Oy llnder seventeen 
may be .... ,ir:dem-eano.r . ~ .. s to tht t , .... ection ~98 
in part proviues : 

" :-r • ;;- * ·il: boy tt.'1.c1 ~r the age of 
s eventeen y.,._rs uo ~ vi. ... t~.:~C of a mls­
demcu.nor :: n any c ... t rt of 1·eco_ c1 , 
el ther u~on t: , "'l eu of gull tJ' or 
upon trial , ""'.a;- , in the discr<.t ion 
or. the court , l:,e co tm1i ttec to the 
Mis ouri ~rai .in ...~ chool ~·or Boys . 
l:o .;oy unC.e.· s o :ente~u yeaz c. of f ~<' 
corvictcd o: u f0l0ny s~all he~eaf­
terre co"""li ttod to the cotmty j a il 
a& a IULismlont for such offense . * * lt' • , ,, 

boy over seventeen convictea of a 1isdeme~nor 
lJ,y a CO' rt of record m.:.1y 1 f.~L~tenced to t he 
county j a il tho sru:1c as other person"' under t he 
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genera l cri i nel l a-.. . • jtscicc .J
1

• t:.t .. e peace cou.:- t .is 
not !: court rd"' .. cur; . ~.(' c:n:.:- 3 , ..:he circu i t cou~·t.s 
( .... ection 199 1 , • - • o . , l: · c._ ' , 1 • ..;ttpe :; .i::..· r -~ .a\.' 
Court of :::o "' lv c ( . tL.Ju ~ J..!9 , :E-:. • ..., • l o . , 19· 9} , 
and t.: e ""'t . LOn is .;our t of Cr i mine.l Gorrec~tlc !1 ( icc t~u'1 
22:51 , ... . ..; • ...(J . , 1 ... _ 9 )' t..re court::. o.~. record • 

. ; 1 t'- r ,:'<JJ c:u~e to 1ernon •. tULder s-ventl;jen cor1v lct3(i of 
ft;lun lcs , ... ection 8~ ~: f'ul't: ... \ r 1·ovl dcs iu ,£...1 t. : 

'.:..ny r e rson Wl{ cr +.. e &. u o'"' L ... venJ;;een YtJI.I'J. , 
co'nvicte ot' a crl :L , tJJ.e punishr1e1rt of wh.ic· , 
under the st ..... tute~ or :r is stPte , '1: hen comni t ­
t ed ty !:"e~·sons over thl. a--;e of seventeen ~ ea!·s , 
is L'Tinriso::'l.Ill~rt in the .._'en ·t _ntiary f'or a term 
of not less tl.an ten years , aay be puni~hed i.n 
the s8l'1e I~enncr and to the sa'ne extent [: -ro ­
vid d by tt.e r·tat.utes for tho nu~!.n'- -- t of 
persons O"\.'"'?r t te age of sevcnt~• -~ .. ~ , or , i l u boy , 
he lOY be imprif ona1 i 1 t · nen L" e ti rr of 
co"l!l!li tted t o the I i sso,u i 'raininr Lcnccl fer 
Boys ; nnd s ny roy under vu~ u~~e oi' s-:vcntoen 
year~ convicted of anv other felol' , c i th0r u 1-
on Pl~a of gu:i 1 t:r ')l' U_:lOn tria l, 1 .... be eo -
;ni tted to t,he l. is::ou:o·i 111r:... i ning uchool for 
Bo~ps . * "" ;, >~ ; " (1,nderscorinr ou1·s) 

I t is , t ·wrcfor·e , the Ol)inion ()f thiE; office that a per­
sou u1Cler the a~e or neventeen years must be tried in 
t ho circuit court 'Jnder t l .; jtlvenile law nnlcf's t he cir­
cuit jnd e shall or·dcr that he be tried under t he ~en­
eral l a': , .in wt~ic!: latter c se he woul d be tried as any 
other ')el son chur -..-td •• 1 th fi cri e for trial . 

In ansv·er to : C'Ur .recor.d auest on , " e re en-•1 <Jl1g a 
cost bill r ce iveu rrom Johnson vo~~ty , a cost 'il l ~e­
cci vcd f roL1 Ue\\ton County nd coT>ics of 1'iles a.ud record 
ent ries rclatinrr ~o eacll c· se . .e request. . our official 
oni nion as to - '1ether the stute or countv is 1~ tlr ::or . . 
t hese costs . ' , m 'lav e exanined the fee bills 1·o 1 uohn-
son Cou.~.J.ty ·r~"'l'l Ne .. ,t~n Gounty aud in reS'ur. t \ereto 
and with reference tc the fact tha t the co .rt hun in 
h i s diccr~tion the right to try a case eit her as nrovi­
dod una.er tho Juyenile Dsl inq_uent I.aw or nuder the Gen-
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eral Law as set out above . 

Sect i on 9004 £ . s . . ~ . , 1939 , sets out the general rul e 
ar to wt.o s\all be licble for crininal costs and t .h'lt 
section is as follows : 

"In all cases of conviction of felony , where­
in the unisl::ment is co "r11 t 1ent to the Lis­
aouri traL1inr- school for bo r~ , the cost of 
t he proceedin~s and of the delivery of such 
person to t he Lissouri trainin~ school for 
boys shall be paid by the state ; and i~ all 
cases of misdemeanor , wherein the punishment 
i s commitment to the .Lisrouri training rc'-ool 
for boys , the cost of the proceedings an~ of 
t he delivery of such person to the hlis~ouri 
training school for boys shall be naid by the 
county in which the conviction i~ had . The 
sheriff , marshal or ot~er person char ed with 
the delivery of e.ny erson to the l'iszouri 
training school :for boys shall be allowed the 
necessary travelin~ expenses of himself and 
such Jerson , end e per diem of two dollars 
for the t~e nctually occupi ed in taking such 
person to said Missouri traiiin~ school for 
boys and in returnin~ t"erefron, to be naid 
by tho state or county , as tle case muy bo . " 

Lootion 4221 u . b . 1~ . , 1~39 , ryrovides ns follows: 

"In all ca">i t~l cases i n "fMich the clefcndant 
st1all be convicted_, and in all cases in wh ion 
the defendant shal l be sentenced to i mnric;on­
~ent in the penitentiary . and in oa ses. where 
such person is convicted of an offense ~tmish- · 
~blv solely by imprisomuent in the ,e_itenti~ry , 
and is sentenced to imnrisoru11ent in t' .e co'm­
t y jail , wor khouse or reform school becnuse 
such person is under the nee or ei~bteen v~Ars , 
~sto.te shail '<"" theco~t~-,-it the def nr'ant 
'S'.ii'all be unable to ray them, except costs iri­
curredon beho.lfo f defeti'diint . And in ail­
cases or-felony• Ymen the iury ~re not nermit­
t ed to separ ate , it shall be the duty o:f the 

.. 
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sheriff in charge o:r tt.e jury , unless otherwise 
ordered by the court , to suppl y them with board 
and lodgin~ during the tine t hey · e re requi r ed 
by the court to be ke:rt together , for vlhich a 
reasonable compensation ~Y be allo\red , not to 
exceed two dollars per day for each juryman and 
t he officer in chur 3e ; r.~d t he s~e shall be 
taxed as other costs · i n t 'le car.e , and t he state 
shull -pay sucl~. costs , unless in t he event of 
couviction, the sa=Je c~n be de out of the de­
fendant . "{Underscoring ours . ) 

It i s , therefore , the opini on of t his office that the fee 
bilJ..s i n both of these car.es should be -pai d by the c t cte 
for t he reason til~t the court in each case electe~ to 
try t~e defend~~t un~er t he General Law rather t han under 
t he Juvenile velinqueL.t Law and , in ta,c light of the nbove 
set out St atutes , the ~tate v~uld be l i able in any event .· 

ith r eference t o ~"our third question , (w!e sre also 
sending you corres~ondence r el ating to a esse from Ver­
non vounty , wherei~ the defendant was sentenced t o t1e 
Uissou~i 1rc i ning Qchool for Boys at Joonville, M 41ssouri . 
ThE:. cost bill i n this case has '"'Ot been nr coented to us 
for .l!lfttont . le are sending y( u ; owever , ·.he ni:lcriff • s 
bill for transnorting the prisoner to t ie' i~~ouri Tr~in-
1ng School for Boys . ~/e wisl1 to cmll to your attention 
t hat the information in this case ahov;s th' t t he def en­
dant w01s churged wi th l arcenr- or an o.utoaol ilo , uhich 
crtme is )unishable as provided by Section 8404 ~ . • s . 
: o . 1939 , tl:e.t is by e i t; er peni tent1ar:r sentence or 1 y 
j a.11 oent ence or fine . .~.r\; the costs of this case pr:y·­
abl e by the state?") we have exar!rlned tho hill presented 
by the sheriff of Vernon Cotmty and in viev• of t o Stat­
utes in cases set out above i t i3 the onin1on of this 
o:t ice that the SuperintendPnt of t .t o : .. lssouri Training 
Ccl.ool fo r Boys of Boonvil le , .. issouri , wn.s in error 
when he billed the sheriff ' s feos to the county·. The 
record of t h is case shows t hat tt>e Circuit Jud~e ~lected 
to try t he defendant under the Ganeral Law, and , Gn set 
out heretofore , the State would be liable f or t he coats . 
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In answer to your fourth ~~uestion , (''';an a child under 
the are of se7enteen years bein: tried in juvenil e court 
under the genert.l cri·_in ..... l lm· be sentenced on a :;~lea 
of guilty t o imprisonnent to the .is~ouri Traini ng School 
for Eovs , or does the sentence first ~avo to be to the 
penitentiary and tl ... en commuted . ") we can find no statutes 
in t his ~tate w~ich r ecuire a ~erson under the age of 
seventeen {17) ye~rs to first be sentenced to the peni ­
tentiary und then t..fter\tards have "' co• Wl.utution of sen­
tence . 

In ancv:er to ,,.-ou ... .._'i.!'t' qUE E"tion , ("Is lt "ccossar:r for 
tl e court records to reel te t:w a en •.:xr children U-l'lder 
the age of ~c~cntee!'1 : c rs ' \t):!' e ti~ey are ~ ein"" tried 
under tht generu.l criminal lc..:; and sentence is tg.J the 
i.:issouri Truinin" .... chool fo1 :.m s?") . · In t~f' cane of 
State v . Do.rllnP, , re;'orted i ~ 1°9 J~o ., 1 . c . 1~7 , 198 , 
the court mdd t..C follows : 

' r. * "' * ... point is mude u "~On t'1e , i1'th in­
struct~ on l,(dc1. defendant insists is errone­
ous in that it told the jury that if' they 
found .,he defendant guilty o:r murC'er in the 
second defree , they shoulc1 an~ ess hi'"' nunlsh­
ment at inprlsonmcnt in the penitentiary for 
any te~ "'l of years not less tltun ten , \, ·:1en at 
the tir-e o"£ the trial·dei'e'.ldunt was under 
e i cLteen yet>.rn of a~e • t...nd , under section 
7750 , REvised ~tatutes 1899 , the jury mi~ht 
have f i xed his ~unisa~ent at i~~riso~~ent i n 
t he neLitentiary for a term o::: not less than 
ten years or mir~t have cotmitted him to t he 
state refo~ school for boys for a tern of not 
less thn.n five ye~rs , if' the jury had been so 
instructed . This statute does not change the 
mode of tria l under such cir.cuwstances , nor 
is it found i 1 the statute in r~gard to cri"'le 
and punishments but under a senar a te and dis­
tinct chapter entitl ed , ' Reform .. >ehool for · 
Boys ,' and while it is inartistically drm·m , 

\ 



Hon. Forrest Smith - 1 5- t:arch 26 , 1942 

i t cl earl y means that a boy old enouc;h to CO'' ­
nit and who doe s eon111it a crime the punishment 
for w:1ich i s <'!P-ath or inpri sorrrlent in the pen­
i t entiar r for not l es[· tr ~n t en years , is to 
be tried 1nst t s ony ot 1_er ::crson co1TlL1.itting 
such an offense , snd eft er conviction i f tlle 
cour t is rut i sfi ed that te i c under e i ghteen 
ye£trs of aee ., he n.1ay , i n the discret ion of the 
court , ' he in_pri so!'led i n the ~enituntiary or 
co:u.~~li t ted to tb e ... ~ te rcfoi""'l school for boys 
for a term not less t han f i ve years .' * * *" 

Further, we can find no &t atutcs in t h is .... tate which 
requi re tho court x·ecords to r ecite t he age of t he par ­
t y bei ng t r ied f or a crLme . 

I n question six you ask: "Is t he jud~e -presumed to have 
established the fncts in r erard to age , et c . bef ore sen­
t ence n.nd :uc-e:nent or sl1oulc the r e cords bear out these 
facts? ' The court said , in t he cc.se of St a t e v . .. a l ker , 
r eport ed i n 34 s . 1. 2d , l . c . 129 , the fo l l owi ng : 

"* * ~In order to set at r est ~n~ di cpute as 
to the juri sdiction of the circuit court t o 
entertain a pr oceeding under the general l aw 
where a child i s charged while under seven­
teen years of a(':e v:i th t he co-n..'"lissi on of a 
cr ime , t he other act of 192 ? ( ... :>a.:;e 129) co­
ver s unv case t hat mi ght be in doubt , but 
providing t hat any ~etition or apJlicat i on 
nadc to tly court or judce h3vinG 0eneral 
jur isdic on of criminal cases 11ay deny any 
mot ion , ) etitTOn, or a~pl!cation to trans~er 
the ca se to a court havin: jurisdicti on of de­
l inquent chil dren . 1~ earlier 3Qt could no~ 
nullify t hat provision . ~ll t hese ; revi s i ons , 
t nken to -eth er , contemj)l o.te the.t an informa­
t ion like tha t under considerat ion here must 
firEt be file&' in t he c ircuit court , nnd , if 
the Derson affected desires to h~vP the case 
conducted under t he Drovisions of the juvenil e 
l aw, he must f i l e som& not i 6n or pet i t i on to 
t ransfer t he case from t be circuit court to 
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the juvenil e court , so called for ' convenience , ' 
which would ~erely mean that the defendant must 
ask the court to conduct the ease as nr ovidcd 
for a juvenile delin~uent and not ~rosecute h i m 
under t he general law. The record shows no mot ion 
or .suggestion to the trial court that the pro­
ceeding be so transferred. The court could not 
then be without jurisdiction to proceed in the 
case when no proper method has been attem~ted 
by r elator to have the proceeding transferred. 
He has no right to have the proceedinp dismis-
sed because he is nro~erly and la~~ully in 
court upon the charc-o under the authority of 
t he provisions quoted . It is t he circuit judge 
who sits and tries t he cese whether it is tried 
under the general l aw or under tre juvenile 
l aw. As judge of the circuit court , he must 
dete!'D.ine whether the relator J'laY be prosecuted 
under t he general l aw. The distinctions which 
are ~ade are not in t he different courts which 
~~Y have jurisdiction o. one prosecuted as a · 
delinquent or as a criminal but in the appli­
cation of a l a\'f in the sntle court . ,, e could 
not nake the-preiTm!nary--rtilo absolute and t hus 
co!:!.pel the judr. e to dismiss t he case . '' e could 
only order t i "l to stop the proceedinr; \~der the 
crininal l , w. * * ~ * • * * " 

And in the case of &tate v . Flores , 55 J . I . 2d , l . c . 
954 and 955 , the court said as follows : 

" • * ¥ * The appellant i n i s motion for new 
trial assigned several errors not argued in 
hie brief . Ee first claims that the court hcd 
no jurisdiction of the ccusc , and i t should 
h{VO been transferred to the juvenile court , 
because he was under t l ... e aee of seventeen years , 
citing section 14152, R. s . 1929 (Mo . St . l'-nn . 
Sec . 14162) , which ~oction provides that cir­
cuit courts in counti es of l ess than f ifty 
thousand shall have ori gin&! jurisdiction of 
canes coming within the terms of the juvenil e 
court act . 
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That S'•Ction r urther provides that a petition 
allegi ng a child to be delinouent shall be 
di smi ssed , and such child ~hrll be prosecuted 
under t he general l aw when in t he judg!Ilent of 
such court ouch child is not a ~roper s ub ject 
to be dealt with under reformatory provisions 
of this article . 

"l::ioction 141133 , -· · ~ . 192~ (.:o . Ct • . t..nn • ..,ec-
14lo3 ) nrovides that in tl.e di scret ion of the 
judge any petition alle~ing a child t o be de­
linquent nay be di smi ssed and such child pro­
s ecuted under the ~eneral law. 

uThese sta tutes were co strueo i v St at e ex 
rel • • ells v . ·.:a l ker , 326 .. ~o . 1233 , ~)4 ~.~ . · : . 
(2d} 124 . It was hel C: tr c. t , i n a pr osecution 
against a juvenil e co.runenced under t he gener al 
l aw, t he circui t cour t had a right to pr oceed 
under t hat l nv:. It was pointed out that , 
since no yetition was t iled alleging the de­
fendant to be a delinquent child , it wc s not 
neces~ary for t he court to exe1 cise the dis­
cretion provided tmder that secticn . That 
ruline was a ppr oved by thi s court i n ~x purtc 
Dass, 328 1 o. 195, 40 u . ' ' • (2d) 457 . 

"In this case t he de: endant was charged by 
infornation t iled in t he c i rcuit court of ~at­
tis county by th~ pr osecuting attorney a nd 
the c~usc proceeded to triel on that info~­
tion. Jlo petition nor r equest of any ki nd on 
t he part of t he defendant was made to have 
the cause transferred to the juvenile court . 
The court had jurisdiction to proceed as it 
did with the tri al . * * ~ ,. >.- * * * " 

In view of the above and other cases cited and the stat­
utes set out , i t is our opi nion t hat in the oaae you 
nentioned t he r ecord i s suffic i ent ~or entrance i n the 
llissouri Tr a i ninc uchool a nd the 0ircuit Judge is pr e­
awned to have established the facts in r egard to t he 
a ee , etc . before sentence and jud~ent . 

Your seventh quest i on reads as follows : 
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' there ~. buT,...l' ry chc.rge i s fil ed a{Suinst a 
ch.il~ undo!' S'=!Venteen years of a;-e , i s t he 
judge r equired to enter of r ecord t he f a ct 
t hat be or :1he is be i ng tried under the f;cn­
e~ 9.1 ln· • or \:o 1<1 tl.L, i n:::'or!"l .... :~iou f iled 1 •y 
the ""'1r osccuti nc :..ttorne:r ,,e the dete1 nir i .g 
fe c tor , PV8ll tho nO 110 :i nfo:.'mr ... ion ''1£-S l't. ­

cordec in rcr::-.trd ·.~o the ace o ~· tlw dE:.fcnu.l.nt?" 

In t :1is question the conrt rncord w-:ml u crow whetl er or 
not th0 c~ ~ferdcnt wns "~ror een '.ctl under ~' ., Gene13.l J. uv. 
or t.w Juvenile ~el.:.nr u~H'+ ! :- \' , the iflfor u.,. tiun o the 
'rof t cut i r1, a .... to:·ne·- woul0 ~ ot Le th(' deter i·.in.'"' :ra -
io1 ir as MUCt £s 1i 1~ ir ttc ~iscretion of t~c court , 
a.s l; ,o:. 11uve f'et ot,t above , to ~ccide uncer ~.t icL. l aw the 
defendant v•ill ::e "~ro s ··cu"!.<..d • 

... ol' ch."Jf1.' r~!cR: 

.~torney-General 

• u 

. ;espe ~tft 11 : suh:i tted , 

'T '- 1 :l-:~}; L • . ~ .. TJ__, .-: 
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