
JUDICIAL 'JO,ttliUSSIOr : Appropriation by the Leg i <'\ l 9. ;.:;t1re neces s a r y 
for the payment of the expensas of the 
jud icial commissions . 

llo\orfuor 13 , 1942 . 

FILED 

J.Ionoro.~lo Po ... _·os t umi th 
t ato \uditor 

!3 
J effors on L.i t y , Mi osour1 

Dear , ,r . ~ nti th: 

Th i s \'fi l l a c lmo\"l odgo rec e i pt of yo r letto ... ' of 
I.ov ember 12 , 1942 , r oquootinc; an o oir1ion of t h is :Ue po.rtment . 
Th is Ol) i n i on request , oui ttint~ cap tion o.nd s ienn t ure , is a s 
f ol l ows: 

• 

"At tae I,ovetnber 5 , 1040 Jonoral ..;l oct i on, 
u Cons t i t utiona l !\.. end.t1ont Has ndopt od , 
p_·ov :uin ~ f or the noninntion of pers ons 
for A~pellato Jud ;o s . 

" Section 5 of t hi s .uond w.en t f ound on pace 
r/25 of tlle 1941 Liaaouri LaWS pr ovides : 
' ~XPvllS lS - How 1 ni • .11 .xpens .J S i ncur­
rod L1 ndmini sterin~ this amondr.tont , when 
o.pprovod by tho Supremo Court of l ,i s souri 
s ha.ll be paio out of the S t a t e Treasury . 
l'he L upre .• e (,ourt s ha ll cer tif:,- such 
expcn soo t o t ho u to.to ' ud itor who shall 
dray; h i s ,.·rarl'ants t horofor pnyablo out of 
funds n ot otho.L•wi so appropriated .' 

" I would l il<e an opinlo • f r o .. 1 your of f i ce 
o.s t o \lhethtH' I havo o.u thori t y to pay the 
oxpons os of t h i s Uowu1:ss i on i n tho n s once 
0.1. an o.pprOp.i·lo.t i on duly )l\5sod by the 
l ot;1s l o. t uro uno si..:;nod b y tho Gov urnor . 

"Sinc e l t will bo noc ossa.r~ f or t h is c om­
r.li s sion t o raoo t i n the n uo. · f u t u r o to make 
r. c o ~1ondations f or n successor t o J udg e 
.:.!ayes , I wou l cl a ppr.ec1a te an early reply . " 



ton . orrc s t Sm1 th - 2- Uov . 13 , 1942 . 

As s tat ed l!l your re<lU:)nt above , on lTovember 5 , 
1 940 , at t~1e ....Toneral :.l .Jction a co ... st1 t u.tional Arlendnent 
wo.::. adopteci ._)-•ov .:.t~. .... l'!. rt for tho no .ina.ti on of porst..r .. s f or 
ap.>el l ate jUU./OS . In such ru.wncl...tont there is a pr ovis ion 
made .for the for .mi nc of a J udic ial G o~1.tiss ion anti the 
proc Jduro fOJ.' forrain- such J udic ial Co .... 1i ssion is f ound on 
pase 724 OJ.' tlld La\'S o f i .issouri for 1941 . 'l'hio Cm1lir1is s i on 
is given spec ific dutie s i n tho placing of men on tho s ever a l 
courts i n t h is s t a te , anu a s a c onsequenc e of t hoi r r.1e otings 
i n t he f ur t herance of t heir dut i oo nforosaid thoro are ce r t ain 
o pens e s i ncurrou. i n the adoi nistro.t ior .. of t h is AmencL.ent . 
In ~ection 5 o .. .' such Junenrunont, \'mic ..... can oo f o11nO. at pa r;e 
72o , l:.a \ s o:f J.i ssouri, 1941 , anu. which 'J OU have ci ted in your 
r equ0st , p .. 'ov id.- s t hat all of the .xpenses incur roa. in t he 
.10.!lner s t ated aoove sh all oe pai u out of t he . tate Tr easury 
but before such expenses can be paiu it i s no cvssar~ that 
t hey shall bo certified by t he .vupr ome Court t o t ho State 
Auctitor '·who shall draw his warrant s therefOJ.' pa~ able out of 
t ho fund s not otherr ise appropr i a t ed . n 

Section 1 9 of Article X of the Constitu t i on of 
!ti s souri, i r. dealinr wl t i.1 the, pa~1.10nt of noneys out of the 
Treasury of tho ->t ot e of L_i s souri , prov ia..,s a s f ollows: 

" No 1aonoys shall ove r oo pa i out of 
t he treas ur y of t his J tate, or an~ of 
tho f und s under its mnnagement , oxcopt 
i n pursuance of an appropriation by 
l aw ; nor unl ess suci1 pa;ynent bo made , 
or a wnr1•ant shal l hnvo issued t heref or , 
wi t hin t t":o years a f ter the passage of 
s ach appropria t ion ac t ; nnd every such 
l aw, mak i ng a. n ow appropriation , or con­
tinuin· or rovivin~ an appr opria tion, 
shal l etis tlnctly specif~ the sum ap>ro­
priatod , and the ob j e ct t o which it i s 
t o oe app~ ied ; and i t shal l not bo suf­
f icient to r efer to any e thel' l arr to f ix 
sucn sw{l or ob j ect. • r cc;ular state1.1ent 
and account of tho r ..:ce i pt s and expendi­
tures oi all public mono:,. shall be 
puol ished fro~J t l ... o t o time . " 

I t can oo s een t hat t his section of t he Constitution 
provi des that no uonuys can bo paiu f r ou the Treasury of the 
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S to.t9 of .. 1 aouri unl es s tho .. ·o is an appro_.>rin.tion mnd.o for 
t .10 i:JUrPOS O 1'01' which "C~le IJ0110) is to 10 paid . HOVIGVOr 1 the 
Go.~.!stit~~tiolllll · .... lonUt.o .. t w icl1 deals \ it:.1 t n) J udici a l Com-
•. 1Lwlon, ant. c onset!U<mtl) the s J ction thereof \>hic ll provides 
for t 10 pc.:, .. tont of tl~e o:-~pon30S of such Connission, h s now 
ooco ... c n part of the vonstitution of tho < to.to of lds souri . 
UilC.1er t h e provisions of s ection 5 nforosa.id , lt Jli r:,.nt bo c on­
t.JnClou that sc.c.1 p..~.•ovislon is an o.pproprt<"ltion '1Ct in tne Consti­
t u.tion for thO paJ- ,1ent of expon:.. t;s .:.Hc .... rroC:. OJ tho J '..l.Cl.icia l 
\..u u:. sslvn. If t i1is p..:>i n t -..~ .... vic·· ·us correct there ~··ould b e 
no violation of ...,ection .19, · rticlo A. , ~inc o there would be an 
o.pprop ... ·iation mndo l'or the payment of those expenses . \J..,)ro­
prlatlons JJ tho Constitution have been ap rov ~d of in c e rtain 
case s in th·· tate of ...... i s souri; notabl :\' in t h o case of [. tate 
eJ. rol . Pu l ishin ~ Goupany v • .ttacla:l.ann, 314 . o . 33 , ~82 ..., • .. • 
1007 1 i n whicn it \·.a.; hol a t n a.t on appropriation by the Cons ti­
t .. tion itse l f wo.s pori.lissi ule . Hm. J vor , in tho roc unt c .Jse of 
.tunt C. Loore v . D\.ibht 1I . ro,m , · ocrot o.r y of .> tate, aecidcd 
oy tho s upron1e ~curt (not yet repo..~.·t Ja) , ana which r a~ t n o c os o 
l.!VOl ving t 10 "old a e 11 ::wond.:l·Jnt t o the Cvnsti tution of j is-
s o uri, tho upre .. 1o Gourt :J.Jlt. that a constitutional appropria­
tion wa s l lle~al . 

Therefor e 1 in vi ... ~~ of t!-.(... c .,nflict or· t .... o c ocisicns a t 
t .. e pr.;scnt tluc \.c f el th~ t an appropriation shoula oe made 
b~ tne Lo jl!JlaturG an<. sicnco. oy t l1e Governor . AnothO.L' i 1-em 
tha t should b e c onsldd .... ed l. s that l t miGht be possi ole that at 
sot..., future ti.r!le, i it is n ot a fact ow, .::lOl' J 1oneJ will oe 
appropriatud oy t.tl6 .L..e ·isla turo t h a.r . is coll ~ c teu an<i p l ac :;d in 
t ho TreaSlli':, of t nc - tate of !.i s souri . If such shoulc. oe the 
case lllLu thJre aro exper.seL .i.r,cur_·eCl by the Judici::ll ~Or.l!tlission , 
thoro could oe no pn~uwnt mn.de on a ·count of ru ch oxpensob be­
cause thero would t)e n J "funds no t othor\·liso a.ppropr io.tod . " 

Conclusion 

'l1hel'ci'or J , •. t ls t .... J op.:.nion o_ thi:J ...,~opartGlent that 
tne propo ... · \ tlj to l'le o t the sl tuation s u t out in you:, l'oc:ues t, 
since v;o have an a _r>pa ... •ent co .fllct oi t . .to d..;cisions on the r,tar.ter 
of constl t lltional ap~rop"'"·lations ana. "lso that at somet lr.1e .. 1or o 
u1011ey .u-:, oc a propl~in ted th~n ther•e is ""1011 .:::> i n the Treasury, 
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\tould oe for tho LcJislaturo to ~ake an appr opriation to be 
sl..::;nod oy the Gove!:'nor , for t ... o purpose of pa.:y.:..ng tho oxpensos 
of the Judic ial Co~Llission. 

At'PHOV .. D : 

.tOY t,cki'r ·_RICK 
Attor neJ - General 

JSP :EG 

t0spoctfully submitted , 

JOl.C. S . PHIL:..IPS 
·~sistant .ttorne:y - Genoral 


