:

FUND COMMISSION: Tyve of application required and powers and
BONDS: duties of Board of Fund Commissioners
replacing or paylnz lost bond or coupons of

the State.

December 30, 1942

Honorable Forrest Smith
Secretary
ctate Board of Pund Commlssioners

Jefferson City, HKissourl

Dear Slr:

This will acknowledge receipt of your letter of Novem=

ber 13, 1942, as fcllows:

"The State Board of Fund Commissioners respecte-
fully request your legal opinicn construing the
intent of Sections 13075 Article 1 and 13112
Article 5, Chapter 87 lievised ttatutes of ilisg=-
sourl, 1939.

"The speclific gquestion confronting the Board of
Fund Commissioners 1s basea vvon the following
stetement of facts, to-wit:

"Nrs. M. H. Cummings of the City of St. Louls,
Kissourl, ls the legal holder and owner of twelve
(12) coupon State of lMisscurl koad Bonds Series
"P" sggregating .12,000. The coupons due Feb-
ruary l, 1242 were d etached from sald bonds and
have now beccme lost, stolen or destroyed before
payment and the said Mrs. k. R. Cummings now re-
quests the State Board of Fund Commissioners to
accept her personal bond oi Iindemnlty to ade-
quately protect the State of Missouri agelnst

eny losscs, costs or damages which the State of
Kissouri may sustain or incur by meking a pay-
ment of these various coupons without the physical
delivery of the coupons to the fiscal agzent of
the State of UHissouri for payuent.

"The Board of Fund Commissloners would like to be
advised whether or not the owner of the lost
coupons above referred to must furnish the Board
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follows:

proof of publication topether with her ap=-
plication, affidavit and bond relating to
the lost, stolen or destroyed coupons under
the provisions of fectlon 13075 Article 1
Re So Hos 1939, or whether or not the toard
of Mund Commissioners may authorlze and order
the payment of seld lost, stolen or de-
stroyed coupons upon the legal holder or
owner filing an spplication, affidavit and
bond as provided in s aid Seetion 13112
Reviged Statutes of Misscuri 1939."

As we view this question, the pertinent statutes are as
Seetion 13075 R. S« Ko. 1939, providing:

"ihenever any state bond or bonds or coupon
or ccupons shall be lost, s tolen or destroyed,
the owner or owners thereof may make appli-
cation for a renewal thereof, under the pro-
visions of articles 1 ana 2 of this chapter.
Sueh application shdall be verified by affi-
davit stating the fact of such loss, and the
cause and circumstances of the same, how,
when and wher¢ such loas occecurred. <cald ap-
plication shell also be accompanied by proof .
of publication for four weeks suecessively,
in some newspaper published In the city of
New York, and one published in the c¢ity of
£t. Louls, that certsin bonds or coupons

of the state of Hissouri, describing them

by date, amount, number and object of their
1ssue, have been lost, = tolen or destroyed,
end thet application will be made to the
state auditor, on a day therein specified,
for the issue of duplicates of the same, under
the provi sions of articles 1 and 2 of this
chapter.™
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Section 13076 R. 5. Ho. 1939, providing:

"The said application shzll also be accompanied
by & bond, toc be given by such owner or owners,
on unencumbered real estete within this state,
or bonds of the United States or of the state
of Missouri, in double the amount of the prine-
cipal and unpaid interest of said bond or
bonde at t he time of application, conditioned
to save the state harmless from all damages

or loss by reason of such lssue of duplicates
or warrants, which said bond shell be ap-
proved by the governor, and shall be filed in
the office of the s tate asudlitor; and sult

may be brought upon sald bond in behalf of

the state at any time within ten jears after
the original bond or coupons shell be pre-
sented to the state treasurer or stete aud-
ltor or any fiseal agent of this state for
payment. If, thereupon the governor is satis-
fied that said bonds or o upcns have been
destroyed or lost or stolen, thecn and in

that case he shall order duplicate bonds or
coupons, of like number, dste and amount of

the original bonds or cousons, to be lssued;

or they may, in their discretion, order & war-
rant for the amount of such bonds snd coupons
to be drawn on the sinking fund for the oay-
ment of the s ame., When bonds are issued, senl-
annual coupons shsll be attached thereto in
the same number as on the original bonds at

the time of their loss, destructlion or theft."

Seetion 13112, R. S. lo. 1839, providing:

"ihenever application ls made for relssue of .
lost bonds or coupons, and proper bond has been
given by the applicant and aporoved by the gov-
ernor, as required by section 13075, hH. 5. 1938,
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the board of fund commissioners shall e x=-
amine the matter, and if they are satise
fied that sald bonds or coupcns have been
destroyed, lost or stolen, then they shsall
order duplicate bonds or coupons of like
numbers, date and amount of the original
bonds or coupons to be issued, or they
may, in thelr discretlon, order a warrant
for the amount of sueh bonds or coupons

to be drawn on the aporopriation made by
the general asscsembly for state sinking fund
or state interest fund, for the payment

of the same.,”

We think the solution to this guestion is simple 1f the
background of the statutes is understood. :ections 13075 and
13076 Re S. 10e¢ 1939 have thelr origin ir the General Statutes
of 1865, page 93, whers the substance of both was ¢ ontained in
Section 70, Certain amendments thereafter were made and adopted
at the 1879 revisgion cession and the substance of sald seetion
70 emerged as Sections 7619 and 7620 K. S. ko. 1879, No changes
thereafter appear until the 1909 revision session where the words
"of articlesl and 2" were cdded as they now appear in. ceetion
13075 Re Se No. 1239, These words and figures were added by
the revision commlission, and were not added to said section by
any act adopted by the General Assembly. A revision Gomuission
has no legislative powers (Ex Parte Hutchens 296 lio. 331, 335)
hence the addition of these words and figures is ineffective
for any purpose and they may be disregarded. Also the reference
to Article 2 is cleerly erroneocus. In R. 5. Ko, 1909, Article
2 of this Chapter pertained to "Depositories of State Moneys"
as it now does, and nothing therein, then or now, refers to
lost bonds or coupons. The reference as saded in 1909 by the
revision commission should have been to article 5 which in 1909 and
at present does contain provisions relating to lost bonds and
couponse

Seetion 13112 K. C. No. 1939 stems from an Act in Laws
1891, page 16, ceetion 4. 1t has come down to date without
change. Section 18 of this ect was a provision repealing all sacts
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or parts of aet lu couflict with the Lrovlisiovns of the new

act. It asppears that Section 13112 Re v~o woe 1839, Dy pro=-
viding that the Board of I'und Commissioners should examine

the facts and replace or pay oif lost bonds or coupons, causes
a confliet to exist between these provislons and the came
provisions of Sections 13075 and 13076 L. . kue 1039, where-
in the Governor is slone glven those dutles and powers. There-
fore, under tftectiun 18, Laws of lo., 1891, page 16, ‘ectlons

13075 and 13076, in so far ss taelr provislions conflict with
Seetlon 13112, have been repealed., However, aue to the ref-
erence to cfeetion 13075 H. S. ko, 1939, made in Sectlon 13112
Re S MO, 1939, it 1s clear that che Ueneral Assembly in-
tended that ceetions 135075 and 13076 Re Se Mo. 1839, still

to be eifective for all purposes except t hat part thereof which
veste the Governor with the stle power to examine the factes and
order lost Londs or coupons Peplaced or pald.

' !

Under the avove three|ststutes, in our opinion, the fol=-
lowing 1s necessary for the replacement or payment of a lost
bond or coupon. dihe owmer of the bond or coupon should make
written applicatlon to the State Audlitor stating the faet of a
loss, the cause and circumstances and how, when and where such
loss occurred. The spplicstion must be verified by saffidavit
and shall be accompanlied by sroof of publication for four suce
cessive weeks In some newspaper published in New York City and
one newspaper published in the Clity of &t. Louis. The publica-
tion notice shall state thst certain bonds or coupons of the
State of Missouri have been lost, describing them by date, amount,
noumber and object of thelr issue and that on a day certain ap-
plication wlll be ..ade to the :-tate Auditor for the issuance of
duplicetes of the lost bunds or coupons. The application must
also be sccompenied by & bond given by the owner of the lost
bonds or couvons, on unencumbered real estate within this state
or on bonds of the United States of of the —tate of Lissouri,
in double the amount of the lost bonds or coupone that are to be
replaced, conditioned to s ave the state harmless from all loss
thet may be occecslioned by resson of the replacement or payment
of tke lost bonds or coupons. Lhis bond is to be ey roved by
the Covernor and flled with the State Auditor. Upon this applie
cation the Fund Comsiscioners are tc act and seid body may either
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cause duplicates of the lost bonds or coupons teo be 1lssued or
they may pey off the lost bond or coupon by causing a werrant
to be drawn in pgayment of the same.

CUNCLUZION.

It is, therefore, our cpinion that .ections 13075 and
13076 K., S. Ho. 1939, zovern the form of application for re=-
placement or nayment of lost bonds or « upons and must ve
complied with; thet Seetlon 13112 R, S. Mo. 1939, vests the
Board of Fund Commissioners with the sole suthority, after
the statutory application has been filed, to determine whether
said lost bonds or coupons will be replaced or palad.

. despectfully submitied

LAVRENCE L. BaADLEY
Asglistant Attorney General

APPROVED:
c RICK
Attorney General

LLBsA .



