LAXATION: Commissioners of special road
SPECIAL ROAD DISIRICTS: districts not euthorized to levy
a tax

Aprll 22, 1942
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Hon., B. F. Spratt L~ .
Presiding Judge £ o
County Court

Platte City, lilssourl L/

Dear &ir:

This is in reply to yours of recent date wherein
you request an opinion frem thils department on the following
statement of facts:

"Can & board of Specisl oad Com-
missloners legelly set a levy in
excess of the twenty-five (25¢)
cents provided for iIn Section 8527
for the maintenance of roads and
brldges within thet distriet with-
out a vote of the people in such
district?”

We are unable totell from your request, whether or not
the speclal road distriet to whiech you refer is one which 1s
organized under Article 1ll, Chapter 46 R. S. Mo., 1939, re-
latlng to speclal road districts and benefit a ssesaments, or
whether 1t is & speckl elight mile road district organized
under Article 10 of Chapter 46 . S. lo., 1939,

If you refer to a speclal road dlstrictbenefit assessment
organized under article 11, chapter 46 R. 5. Lo. 1939, we
think your inguiry will be answered by the copy of the oplnion
herewlth enclosed, dated April 7, 1942, directed to Honorable
Leon V. Coe, Prosecuting Attorney of Atchison County, Missouri,

If you refer to the special road distriet under Article 10
of Chapter 46 i{. 5. lios, 1939, which applles to the ordinary
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eight mile district, we make the followiang observations and
conclusions:

The office of Commigsioner of a speclal roud district
ls created by statute and such com:is®iovner must look to the
statute for hls authority to act. In our examination of the
provisions of ssid Article 10, Chepter 46 R. S. lo., 1839,
relating to such speclal road dlstricts, we fall to find where
any authority has been grented to commissioners of such dis-
tricts toset a levy for a tax.

Under Sectlon 8691 K. S+ Mo., 1039, all texes for road
purposes including special road and bridge taxes on property
within such speciel road disiricts are paid to the commissioners
of that district upon demand. ‘

Revenue for speclal road districts, wihlch 1s derived
from a levy of taxes is provided for by SectioneB526, 8527
and Section 23 of Article 10 of the Constltution. The levy
for general road and bridge purposes which may not exceed t wenty
cents (20¢) on the one hundred dollars assessed valuation is
authorized by virtue of the provisims of Sectlon 38526 lis S
Moesy 1939, and is included within &nd classed as taxes for
"couaty purposes”. This levy must be within the limits authe
orized by Section 11 of Article 10 of the Constitution, It
will be noted that the county court is the body which makes the

levy.

The levy authorized by Section 8527 iie S4 lo., 1939, 1s
designated as "speelal rosd and bridge tax". It is in addition
to the tax authorized under provisions of sald Section 8526 1. S.
Mos, 1939, and Section 12 of Artiele 10 of the Constitution
and is authorized by Section 22 of Article 10 of t he Constitution,
It will be noted that the meximum smount of this tax which may
be levied is twentyefive cents (25¢). You will also note that
the county court makes this levy.

The only other ad valorem tax suthorized toc be levied
for road and bridge purposes is provided for by SectlonZ3 of
Article 10 of the Constitution., This section is ad follows:

"In addition to the taxes now authorized
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tobe levied for cocunty purposes,

under and by virtue of section 1l

of article 10 of the Constitution

of this state, and in addition to

the special levy for road and bridge
purposes authorized by section22

of article X of the Constitution of

this State, it shall be the duty

of the county court of any county in
this State, when authorized so todo
by a majoritfy of the qualified voters

of any road distiriect, general or
speclal, voting thereon at an election
held for suchp urpose to make a levy

of not to exceed fifty cents on the

one hundred dollars vsluation on all
property within such district, to be
collected in the seme manner as state
and county taxes are collected, and
placed to the eredit of the road dis-
trlct suthorizing such speclal levy.

It shall be the duty of the county court,
on petition of not less then ten guali-
fied voters and taxpayers residing wi the
in any such road district, to submit -
the question of authorizing suech speeial
election to be held for that purpose,
within twenty days after f1lling of such
petition."”

It will also be noted that this seetion only permits
the taex to be levied by the county court, and then only when
authorized by a vote of the quelified vcters of the distriect.

In State ex rel. Kersey v. Pemlscott Land & Cooperage Co.,
317 lo. 41, 295 S. W. 78, 1t was held that the constitutional
provision {(Article X, Sec. 22) authorizing a special tax for
roads and bridges was an express grant of discretionary power
to the county courts asnd was a limitation of the power of the
Legislature. The court said, l. c. 80, 295 S.W.:

"It will be noted that this section of
the Constitution, in plain and simple
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language, provides, in addition to
taxes authorized to be levied for
county purposes (under fection 11 of
Article X of the Const.) the county
courts may levy and collect, as state
and county taxes are collected, a
special tax of not more than twenty-five
cents on each one hundred dolla vale
uation, to be used for roads and brildges,
but for no other purposes whatever; md
the power thus conferred upon the county
courts 1s declered to be discretionary.

~ This is an express grant of power to

I the county courts, and 1s a limitstion

!  of the power of the Leglslature; a

- power grented to the county eourts to
levy and collect a speclal tax for
road and bridge purposes." .

So it will be seen here, that the people by this con=-
stitutional auendment, have expressly granted to the county
court, the power of maeking a levy in addition to that author-
ized by Sections 12 and 28 of Article 10 of the Constitution.
Even if tle Leglslature were to attempt to pess an act auth-
orizing the commissloners to make a levy sueh legislation,
according to the “emiscott case, supra, would be in violation
of sald Seetion 23 of Article 10 and would therefore be vold.

CONCLUST CH

From the foregolng, it is the opinion of this Department,
that speclal road district commlssioners may not set a levy
in excess of the tweanty-five cents (25¢) provided for in Sec-
tion 8527 Re Seo li0ey, 1939, for the maintenance of roads and
bridges within that district.

We are futher of the opiniocn that if a levy 1is authorized
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by a vote of the people under the provisions of “ectlun
23 of Article 10 u. the Constltution, that the county
court 1s the body which sho.ld make the levy.

Respectfully subm!tted

TYRE V/. BUKTON
Asslstant Attorney General

APPHOVED:

WOY WCeKITIRiCK
Attorney General
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