BOARD OF HEALTH: May select same employees to administer
merit system that may already be employed
to administer some other merit system, but
may not maintain joint records, etc.; may
not enter into joint merit system even
theocugh upon request of Children's Bureau,

Januocry 16, 1942

Dr. Janes Stewart
State Health Commlissioner
Jefferson Clity, lMlssourl

Dear Sir:

T.1s will acknowledre recelpt of your letter of
November 27, 1941, which is 1ln part as follows:

"llovember 5th, I wrote you a letter

asking your office to review your re-

cent opinion on House Bill 501, re=-

rarding the establishment of a single

merit system agency or a joint merit

system. On November 1l3th, 1941, I re-
celved a letter from your office asking that
we be iore definite on our word 'cooperat-
Inpgt' with other merit systems in the

St &ta .

"It 1s the deslire of this Department to
follow your lndicatlions as to the legality
of setting up and operating the merit
system. It was p Ilnted out to us, by

the Chlldren's Bureau, in "ashington, D,
Cep, thut the Health Uepartments, in other
states, were cooperatings in what they
termed !'joint merlt systems', i, e., each
individual arency pald for parttime services
of a single merit system councill, of a
single merit system supervisor, and paild
its pro rota share in maintalining the
necessary office space, equipment, and
offlce personnel so that the duties and
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functions of the merit system established
would carry out the lntent of the merit
svstem for each indlvidual agency that
was cooperating. DBy this method of func-
tlon the total cost to the various agen-
cles would be materlally reduced,
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"The Chlildren's Lureau had a pollcy in
exlstence at the time House B1ll /501 was
enacted in several other states that con-
plied with this policy by enteringz into
single merit systems and jolint merit
systems,: If the Children's Dureau re-
quests the sState Board of llealth to enter
into a joint merit system, would it not
be the right and duty of the Stute Doard
of Health to comply with this regulation?
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"It should be noted that the appointment
of personnel of any Department utilizing
the merlt system council is made by the
Department itself, and the rules and regu-
lations of the merit system council are
formulated insofar as they apply to that
particular department, by that department
itself.
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On September 15, 1941, we rendered an opinlon to
lire Ae Lo Landwehr of your Department, respecting the
establishment of a merit system under House Bill 501,
Laws of lissouri, 1941, page 370. In that opinion we said,
page 11, as follows:

"In connection with tuls you ask in your
request whether louse Bill 501 allows the
Board of Health t'to come under the State
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Merit -ystem or whether 1t wlll be necess
sary to set up' its own merit system. Ve
are of the opinion the Board will have to
set up a merit system of lts own, There
is no such thing as a State lerlt System
in Missouri, The only other merit sys-
tem 1n operatlion in this state are those
carried on by the Unemployment Compensa-
tion Commission and the Social Securlty
Commissions. The first has for 1ts au-
thority Sectlon 9426 d, R. S. Mlssourl,
19359, w:ich relates to the Unemployment

mpensatlion Commlssion alone. <o far as
we are informed, unless the Sixty-first
General Assembly took some action, the
Social Security Commlssion has no statutory
authority supporting the merit system
there 1n use,” At any rate, nelther plan
is avallable to the Board of lHealth, House
Bill 501 adopts statutes and regulations
of the Federal Government, not of the Un-
employment Compensation Commlssion or the
Soclal Security Commission.

"ie thlink this holds true even 1f the
Federal regulations permit the EBoard to
adopt or come under one of the merit sys-
tems already in operation in this state,
The reason for this is the fact that

IIouse Bill 501 imposes a duty upon the
State Board of Health which it must pere
forme To merely come under elther of the
other merit systems in operation in this
stute, would be a delegatlion by the board
to another governmental agency of this
state of its authority in this respect,
This, we think, the board may not do.
Murther, to do so, would violate the intent
of the Legislature of this States To date
that body has enacted House Bill 501 and
Section 0426 d, Re S. Mlssourl, 1239, on
the subject of merlt systems, The fact
there are two separate acts in no way re-
ferring to cach other, Indicates an intention
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on the part of the General Assembly
to requlre separate merit plans, That
intention 1s, of course, controlling."

What was there sald was, of course, ruled 1ln a
general way, since we had no specific outline before us as
to what the DBoard of ilcalth considered a Joint merit system.
The plan, waich you outline in your letter of November 27th,
does not, in our opinion, run contrary to what we have here-
tofore expressed to be our view as to the legal authorlty
granted by House Bill 501, As we view the law, there 1s
nothing to prohibit the sStute Board of iHealth from select-
ing the same persons to administer its merit system as have
already been selected by some other department to adminis-
ter another merit system, By tils, however, we do not
mean that jJjolnt employee registers and like records can be
malntained from wnich, for example, the State Eoard of
Health, the Social Security Cormmisslon and the Unemploy-
ment Compensation Commission would all pick similar em-
ployees. In order that there be a separate merit system
for the Stute Poard of Health, we feel that it would be
necessary for the Board to adopt its own rules and regula=-
tlons, which would outline the method of operation with
respect to the merit system for the employees of the Board
of Health and to establish their own qualifications and
exaninatlion procedure.

After that is done, the Board may appoint any persons
it sces fit to adminlster sald plan but, in the administra-
tion of such plan, the same separation would have to be
observed and the perscns qualifylng by examination as eligible
for positions in the Doard of Health would have to be listed
upon a register whlch pertains only to employees for the
Board of Health, and which would have to be used solely
for that purpose. To better illustrate, separation in ad-
ministration should be obhserved to the extent that, if the
State Doard of Health should decide it no longer desired its
Herit System to be administered by the same employees or
persons that are also administering the lerlit System of
some other department, 1t could pick up its files and records,
place them 1in the hands of another administrator, and that
person could go right ahead, with no break occurring in the
continuity of operation, and with no need to sift and separate
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that which pertains to the Board of Health from th: .t which
pertains to some other department,

Your second question 1s whether or not if the Federal
Children's Bureau reguested the Board of liealth to enter
into a Jjoint merit system, would it be within the authority
of the State Board of lealth to comply with that request.
¢hat we seld on this subject in our previous opinion is
completely apprlicuble to this question, and we do not feel,
under the law, the State Board of Health would be authorized
to do what you suggest, even though that should be requested
by the Federal Children's DBureau,

Respectfully submitted,

LAVRENCE L. BHADLEY
Assistant Attorney CGeneral

AP-ROVED:

VANE Co THUNHLO
(Acting) Attorney General
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