
I 
MOTOR VEHICLE FUELS : Oils and fluids sent for inspection 
STATE HIGHWAY DEPARTMENT : to the State Inspector may be used 

by the State or its agencies. 
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;:a.y 14 ' 1942 

... r . Louis V. St:tga.ll 
vhlef Counsel 
S to. to 111c;hway ..;o po.rt non t 
Jefferson l.i t y, !a .... oo'lr:: 

Dear Sir : 

FILE . 

ffo 
Th1o dopo.r~ .ont i~ in reco1~t of your reouest for 

an offic i al oplnlo , which reads as follows: 

"Ao JOu of course know , we o.ll antici­
po.to atato h:.c;hTtay rovenue will bo cut 
very 111.8. t orlo.lly over whn t it ha.s been 
i'or the last few years and this Vl111 
gr m; pr o.:;res.Jivoly worso as t i ro and 
go.ooliP-e rationing l ncroase s o thnt 
t:1.oro ::.o a. poaaibil.!. t :; o:f t, ... ere not 
bo:tng oufficlon t funds at a<T.to tillto in 
tho r t t ur o tv t a':o caro of h1Gl1Tiay bor ls 
and !.t.1tvrost o.nd t: o necossa.ry t talnte:1.o.:~1ce 
of e x · s tins >J ta to ·.!.::::;~:' ray a • 'r: t.e Loa.r~ of 
!"uru: C).. l os .:onera r :.ot wi t h the !!i[o;hway 
Commission nt ~to reeula.r moet1ng th:s 
oonth and an ef!urt ua.a mado t o inaugurate 
a.ll po~slblo economy :n t he expondlturo 
a.."ld use of a to. to hig1mny funds • 

" In pursuance of t!~s policy, wo contacted, 
waonG others , tho State u11 Inspection J e­
pa.rtmont , to which Do~ nrt:-1out is appropr i ­
ated "'116 , 000 of hi&.Lwa.y departmen t f'unda 
i n addition to t-~o : £ , JJO , OOO £or refunds 
ao shvwn on patje 20C of t ho Lo.wo of 1941 . 
We d.J!J covered that t~e lnoJoct!on :.:>apart­
ment • .i.ll.a n ros~duc resulting fro:n 1na pect­
inc samples which t hey de s troy each mont h 
appr ox imately ns follows: 200 gallons of 
go.solino , 10 gallons of ker osene and 10 
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callons of fuel oll . ··hil e this 
residue pr obably i s not suitable f or 
ordinary use a s gasoline , fuel oil, 
etc. , it is possible for t he Highway 
~epartment t o use i t for different 
pur~oses and t hus save some cos ts 
ubich would otheruise bo placed on 
t he taxpayer. I t also seems a. shame 
i n t hose war t iccs to 11ave t o destroy 
any k ind of usable pr operty . 

"The question , t herefore, arises as 
t o whether t he lli~1way Department 
coul d furnish t he Oil Ins pection De­
part ··tent td t h con tainers a..."'l.d collect 
t his res idue f or n~tevor use could be 
made of i t by t ho IIi ehway Depart'"lent 
instead of havine it destroyed by t he 
Oil Ins pector . Would this be legal 
under t he pr ovl s ions of 3ection 14,706 , 
.R . s . r:o . 1939 , which pr ovides in part 
t hat : 

"' nor shall he {any inspector or deputy 
1nspector J , for the pur pose of ins pect­
ing, testing or gauging the s m:1e , t S..:.:e 
a~ay or appropr:ate for his own use , or 
f or the us e of others, any part or por­
t ion of sai d oils or fluids .' 

"vf CO'trae , Section 1 4 ,688 makes it tho 
duty of every dealer, distributor, pro­
ducer or co~pounder of such oils 

" '~ediately on receipt of a consign­
ment of the sa"'!'lo, at h.:.s om1 expense , 
to express to tho Stat e Inspector of 
Oils, at his principal offico , a pr oper­
ly identified sampl e of not less than 
ei~1t fluid ounces of such oil so secured • 
• ;. :· .. =· ::· • ' n 

Section 14688 , H. s . Ho . 1939 , provi des in part as 
follOTTS ! 

11
.: ~ .:· I t i s hereby made t he duty of 

every dealer , distr i butor, pr oducer, or 
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ctY. · :)Oun..ler lr. s . .:tch oils or flu ida, 
m.ediatc:.y .:>n receipt of a. con­
si.::;nncct of tho so. ~e , at l11.s ovm 
oxper..se, to _ex)ross t J t'1.c state 
inspector of o.:lo, at '1~.s pr incipal 
office , a. pr operly identified sa~ple 
of n J t less t~an eiLJt f l uid ounces 
of ouc~- oil so soc-:.:.rod, and said _n­
spector shAll dete~iao ";'71.le t her or 
not such oil is subject to ins!ection 
and _Jo.y:.ent of t hb .:....s.;oct~o.:1 foeo. 
:: ::~ :,:. .;. n 

Under the a.bove soction :. t will be see .... tl..c.t while a 
sanrolc of t :...c oils or fluld.!l .:.~i.:Jt bo sont to t:le State In­
spector oi vila , : et u~ro is no prov~3io1 nt nll for the 
return of t ho sc....'lc , nor is o...."'lyth1.nr; said o.s to the disposi­
tion of said fluid and oils . 

Section 1 •1? ~': , .. . l J09 , pr ovides as follows: 

" No inn '?ector or deputy inspector 
shall, u~le L. office, be interested, 
directly or indirect"' , · - t:1e ma.nu­
fac~lre or sale vf any of t~e oils or 
gasoli~o specified in this article , 
.!!2.!: sl.w.ll ~' f'or ~ purpose of J:E:­
Sjject:u~, test~ ~ ~a.').:.n;: the ~, 
tako awaf ,g:£ a') ;ropr .:a e for lifS O'ml 
uso , or or the use of otners, :ff 
part or port TOn or said o!Is ,2:: · uids . " 

(Underlining onrs.) 

The obvious ~>urposo of the above sta.tuto tms to nroh1b1 t 
tho Stfrto·Inspoctor o£ oil~ or any of ~a doryut i cs, from con­
vertinc t:·wse o ·1s and .t'luids to his ovm pr1 vnte and personal 
use or to 0i vo a'rJO.Y to so:10ono el3o £or suc:!'l. use . 

It 1s a v:oll settled rule ol:' statutory construction that 
a state and its agencies aro not included in the purview of n 
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statute unless t hoy are specifically ~Ado so . The general 
rule is statod in 53 C. J . 1103 , as rollons: 

"The state and its ac;encies are not 
to be considered as within the purvie~ 
of a statute, ho\7over general and cor-.1-
prohensivo the language of such act 
may be, unless an intention to include 
thom is clearly manifest, as where they 
are e~prossly nanod t~oroln, or included 
by necessary 1mplication. This eeneral 
doctrine applios with especial force 
to statutes by which p:.~eroGatives, r lc;hts, 
titlos, or interests o. the state would 
be divested or d1m1nished; or liabilities 
imnosed ~ it; but tho st"ite t:l.aY have 
t he benefit of general laws, and tho 
c;onern.l rule has beon declared not to 
ap~ly to statutes made for the public 
good, tho advance~,~·~t 0:: relic:;ion and 
juDtico, and the preven~ion of injury 
and uronr; • " 

Also, in L!orr1s v. !ltato, 08 Okla . 189 , \':e find tho 
follo\'7 ing: 

"The ~resumption obt aLns that it is t he 
legislati ve intent t o exclude ~e state 
fron t he operation of a statute for the 
reason tlmt tho laws aro ordinarily nade 
for the gove~nt of citizens and not 
t he state . " 

This position is also sustainGd by Inhabitants of 
\lhiting v . Inhabitants of Lubec, 121 ~:aine 121; State fi tghway 
Depar tment v . Mitchell's Heirs , 216 ~. \1 . 336 . 

It is a f urt :1.er rule of statutory construction that "in 
choos ing between two ~~anings of not entirely unacbiguoue 
languago , reason requires that to be chosen which will not 
render the act abourd and unenforceable in practice . " Kansas 
City v . Public Service Comr.lisoion , 210 ~ . \1 . 381, 276 liio . 
559 . 
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.e do no t believe t hat i t ~as the intent of tho Le~is­
l atur " t nr t t 'l.ese oils anri f l uids sen t to t~e State Ir s pector 
of oi l s sho · l d b e thrown o..vro..y or des troyed . T11i s woul d be an 
unconscionab l e v; ~ s te and to s o co·nstrue Sec tion 14706 , supra, 
woul d be to i1puLo to the Lecislature t lwt they int ended an 
absurd thin.c . 

It uill bo further noted t hat t h d ea ler or distributor , 
i n s endin: in the srenpl e , obvi~us ly intends to part with all 
ltl e to su ch fluids and oils ana does not intend or desire 

t 'J.e r turn of srune . 

Therefore , u e bel .eve t hat the f l uid and oil s sen t to 
tho ..>tat.e Inspe ctor of oil s f or inspection purposes may be 
used b. the 3 t ~te of M1Jsour1 or i t s a encit s . 

It i s thor fore the opi nion of t his de oartment t hct t he 
oil s nn""' flui.ts sent by a d£-ul "'r, distr ibutor , producer, or 
conpoundor to the .3t u e Inspector of oils for tho purpose of 
10. 1 !"' tho!:l i ls )ected , r.ta.y be used by tho 3tate or its a ""on­
cies . 

A P _>_.o w : 

HvY LcKI'IJ.'RIGh. 
Atto~ey-Ceneral 

AO ' ... : CP 

rlespectfull y submJ ted, 

AR'l'11:J \ 0 ' K.:.:..t-:1 'E 
Assist~nt Attornoy- vener s l 


