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t:LECTIO:l\S : Public Act 712 of Conrress does not relieve 
;.AR BALLOTS o.nd l..lectio~ off.:c:als of duty to furnish absentee 
ABSE~!T.L'E BALLu'l'S : ballots to ")ersons :!.n r.1ili tary serv .:.ce . 

October 9, 1942 

::r . .all iBlll : ... TolLnan 
c:or \. of t he vount y Court 
Culo County 
Jefferson Jity, Misso~ri 

:L:>ear ~ir: 

FILED 

f'f 

Th:.s is in r eply to yours of recent da to whic'1. is 
as follows: t 

, ... o c.ro faced with a local qucstio~ 
upon .whic"h. wo aro asl"ir..:; you to rule . 

11 \IG o.ro in r ecei t of a request fror11 
a cit lzon of (.;o le vounty, wt;.o is now 
~n the mili ta.ry service, o.sl::lng us to 
f orward an absen tee :..1ilita.ry ball ot t o 
him , \i e i'ind. t hat t'le ~ecroto.ry of 
State of L.is souri has reported to us 
tl~t this voter has applied f or t he 
Offi cial .. a r Ballot , provided under 
Public ~aw 712, Seventy- seventh Con­
gress, Jeconc. ~esslon, and that t hat 
ballot has been forwarded . ·e are in 
doubt as to our richt to i'or.·1a.rd t he 
Liasouri absentee military ballot. \'!o 
have co:nrmnicated with t he Secretary 
of Stato concerning the matter. lie 
explains that hie office ':l.D.s no auth­
ority for GiVinG l ecal advice , that 
beinG the function of t ho Attorney 
Gener al , and he su£:gests that we o.sk 
you for an opinion in which request ho 
joins." 

?ubli c Law 712 , which l s a.n act of t h e 77th Congress~ 
:;~rovldes for o. v1o.r ball ot for absenteo voters in military 
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service . Such voters by t his ballot may vote for electors 
for President and Vice President, or for Senat or or I1ember 
of tho llouse of Representatives. Request for tho Uar Ball ot 
is ~de to the Secretary of 3tato . 

Sec . 5 . {a) of said Public Law 712 provides as follows: 

"Tho secretary of stato of each State 
shaJ.l ca.uso to be prepared and printed, 

. for use in voting under this Act, an 
appropriate number of official war 
ball ots . Such ballots shall provlde 
for voting f or electors of Presiden t 
and Vico President of the United States, 
United States Senators and Representa-
ti vas 1n Congress, and may, in cnse t he 
State legislature of his State shall 
have authorized it, nlso provide for 
voting for candidat es for State, county, 
and other local offices, and with respect 
to any pr oposed a 1endment to the State 
constitution or any other proposition or 
question which is to be submitted to a 
vote in t he State . 3uch ballots shall 
be uniform in size and 1n style of type, 
and the type and pa .. .,Jer shall confor.11 
generally to that used for the regular 
official ba.llots of t:1o State . Such 
ballots shall be ·pr~tod in such forn 
as may be appropr1nte for carrying out 
t he provisions of this Act . " 

Since our legislature has made no pr ovision for such 
voters t o use the "war ballot" to voto for any officers than 
wo look t o tho Constitution and statutes f or furt her consider­
ation of t he question. 

Section 4 of Article I of t ho Constitution of the United 
States is as f ollows: 

"The times, places and manner of holding 
elections for Senators and Representat i ves 
shall bo prescribed in each State by the 
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Legis lature t h ereof ; but t he Congres s 
may at any time , by lau, cake or alter 
such r egulations, except as to the place s 
of choosing Senators . Tho Congr ess shal l 
asse~ble at least once in ever y year , and 
such meeting shall be on the first i.:onday 
in Decerilber , unless they s"lall, by law, 
appoint a dif'ferent day . " 

Section 1 of Article II of said Constitution provides 
in part as follows: 

"The executive power shall be vested in a 
Pres i dent of the United States of America . 
lie shall hold his office during the term 
of four years, and, t oget her with tho Vice­
Pres:dent, chosen for tho sa~e t~e, be 
e l ected as follows: 

"Ea~ State shal l appoint , in such nanner 
as the Legislatur e thereof nay direct, a 
number of electors , equal to the whole 
number of Senators and RepreGentat:vos to 
which the State ~y be ontit:od in tho 
Congr ess; but no Senator or Representative, 
or person holding an office of trus t or 
profit under the United States , shall be 
appointed an elector. 

"Tioe ~ choosing elec tor s . The Congress 
may determine the time of choos:ng t he e l ec­
tors, and the day on wluch t hey shall give 
their votes; which day shall be the s~e 
throughout the United States . " 

By these provisions it nill be seen t hat the t~c and 
manner for electing the Pres ident , Vice ?resident, Senat ors 
and Consross~on hns been left to Congr ess . Public Law 712 
uas enacted by virtue of this authori ty . 

In Ex ~arte Siebold, 100 u. s . 371- 399 ; 404- 422; 25 L. 
ed . 717 , the Suprooe Court of the United States l1ad befor e it 
for consideration the question of whether or not both Congress 
and a Legislature could legislate on the subject of t he mode 
and manner of electing Presidents , Vice Presidents and !.!embers 
of Congress, and tho court said, 1 . c . 722: 
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"So 1n ti~e ease of laws f or regulating 
the elections of Representati ves to Con­
gress. The State may make regulations 
on t~o subject; Congress nay mnke regu­
lations on t he s~e subject , or may 
alter or add t o thoso already made . The 
para:nount character of t hose oade by 
Congress has t lw e£fect to supersede 
t hose mndo by t ho State, so :far as t he 
tno are incons lste.."lt , and no further. 
Tharo is no such conflict betueon then 
o.s to provont t he i r forming a harmonious 
system perfectly capable of balD§ admin­
istered and carried out as such. 

Since , t horofare, Concress bas, by Public La1 712, mado 
regulations as to the method by which soldi ers and sai lors 
may vote absentee ballots for neubers o:f Congress , such r egu­
lations oust be followed by the Cecretary of State. I t i s, 
therefore, that official 's duty t o furnish soldiers and 
sailors, upon request , absentee ballots by nhich t hoy can 
cast t heir vote for members of Congress . 

llo\Yevor, noth.:n.r; in Public Law 712 in any way undertakes 
to regulate t he method by which soldiers and sailors can vote 
for State, county, and local officers . Theref ore , the State 
statutes on such absentee voting will prevail as to voting 
f or such officers . It would, therefore, be the duty of tho 
County Clerk t o furnish, upon r equest, t o soldiers and sailors 
absentee ballots 1n accor dance with ~1e State regulat ions . 

Tho absentee ballots ~hich tho County Clark has , will, no 
doubt, include t he candi dates for mo~bors of ConGroso . In t his 
connection attention is directed t o Soc . 9 of Public La~ 712, 
~hich roads as foll ons : 

" The votes cnst as prov~dod i n this Act 
shall bo ca:1vassod, counted, o.nd certi­
fied in each St ate by its proper can­
vassinG boards in the saoe manner, as 
nearly as oay be practlcnble , as tho 
votes that ~ero cast uithin its bordors 
nero canvassed, counted, and cortified, 
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but no offi cial war ballot shall be 
valid if t he voter has voted in person 
or by absentee ballot in accordance 
with t he pr ocedure provl ded by tho l aws 
of t ho State, or i f i t i s received by 
t he appropriate election officials of 
the district or pr ecinct or county of 
the voter's residence after t ho hour of 
t he closing of t he polls on t he date of 
t he holding of t ho election . n 

It \7ill be observed from the f'oregoi ng section that the 
official ~ar ballot, nh ich is the one issued by t h o Secretary 
or State, shall not be valid nor coun ted for candidates f or 
Federal offices if such votor has either voted in porson or 
by absentee ballot i n accordance with the pr ov i sions of t he 
State laws. Therefore, should a soldier or sailor by over ­
sight vote both tho official war ballot and the absen tee 
ballot furni shed by t he County Clerk for a candidate f'or 
Congress, t he vote f or such candidate f or Congress, as shown 
by t he absentee ballot furni shed by t he Count y Clerk , would 
be t he one to be counted. 

COI.CLUSIOli 

It is , t her ef ore , t he opinion of this department t hat 
t ho County Clerk should furnish to absen tee soldiers and 
sailors, upon request, absentee ballots 1n accordance with 
t he State law, notwithstandlng the pr ovi sions of Public Law 
712 of t he 77th Congress . 

APPROVED: 

ROY IicKITTRICL{ 
Attorney- General of llissouri. 

TWB/mn~ :CP 

Respectfully submitted, 

TYRE W. BURTOll 

TIARRY ~I . ?.AY 
Assistants Attorney- General 


