CTRCUTT CLEKKS: lMay give ceuse for ouster by falling to personally
oUNTY CLERKS: devote time to dutles of office.

CONTRACTS: For purchase of supplies for office are vold where
clerk represents seller.
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April 18, 1942

Hon. D, D, Thomas, Jr.
Prosecuting Attorney
FILE

Carroll County
Carrollton, Missourl

//%/ .
Dear Sir: /

Under date of April 11, 1942, you wrote this offlce
requesting an opinion, as follows:

"I respectfully request an opinion
upon the following:

"l. Does an elective officisl, such
as a County Cleriz, Circult Clerk,
etc., subject himself to ouster if
he takes private employment, which
necessitates absence from his office
several days each week?

"2. Can such officlal sell to him-
self stationery, books dnd other
supplles of his office and render

the County liable therefor, assuning
that such purchases are necessary and
are within the official's budget?

"The facts upon which the above gues-
tions are propounded are as follows:
a county offlc’al 1as employed by a
stationery company. He 1s away from
his offlce about three days a week,
leaving deputles in charge. When
stationery, books and other supplies
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are needed for his office, he
orders such supplies from the
firm with which he is connected
and the County is billed. The
supplies purchased are within his
budget."

Section 18 of Article II of the Constitution requires
an officer to perscnally devote his time to the performance
of his dutles, as follows:

"That no person elected or appointed
to any office or employment of trust
or profit under the laws of this
State, or any ordinance of any muni-
cipality in this State, shall hold
such office without personally de-
voting his tlime to the performance

of the duties to the same belonging."

Further, Section 12828, K. S. Mo. 1939, provides for
the forfeiture of office and removal of an officer for cer-
tain things, including fallure to personally devote his
time to the performance of hls dutles, as follows:

"Any person elected or appointed to
any county, city, town or township
office in this state, except such
officers as may be subject to re-
moval by impeachment, who shall fall
personally to devote hils time to the
rerformance of the duties of such
office, or who shall be gullty of
any willful or fraudulent viclatlion
or neglect of any official duty, or
who shall knowingly or willfully
fall or refuse to do or perform any

official act or duty which by law
it is his duty to do or perform with
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respect to the execution or en-
forcement of the criminal laws
of the state, shall thereby for-
feit hls offlce, and may be re-
moved therefrom in the manner
hereinafter provided."

In the early case of State ex rel. Tilley v. Slover,
113 Mo. 302, the Supreme Court upheld the ouster of a
court stenographer of Jackson County who appointed a deputy,
left the duties of the office to be performed by the deputy,
went to Buchanan County and there acted as court stenographer.
The ouster was upheld because the officer was not personally
devoting his time to the performance of his dutles. And, in
the case of State v. Yager, 250 Mo. 388, an ocuster action
against a sheriff, where one of the alleged causes of ouster
was a wilful fallure to attend circuit court when it was in
sesslion, the court sald absence, except upon pressing offleci-
al duty or because of other lawful excuse, was neglect of
office.

In the Constitutlonal Conventlon, whilch prepared the
Constitution of 1875, when Section 18, Article II was under
discussion, it was stated the purpose of the section was to
prevent the farming out of offices by persons chosen to fill
them, that 1s, the acceptance, and appcintment of a deputy,
drawling the salary and permitting the work to be performed
by the deputy.

Attention is called to the fact that neither the secticn
of the Constitution above cited, nor Section 12828, K. 8. lNo.
1939, requires that the officer devote all of his time to the
performance of his duties or that he perform gll of the duties
in person. It would seem an officer is not precluded from
accepting private employment or having other interests if he
personally devotes &8s much time to the performance of hils
official duties as 1is required by the nature of the office
and the amount of business to be transacted. However, if,
while in the performance of private employment he wilfully
neglects to devote so much of his time to the performance of
his dutles as 1s required by clrcumstances there would un-
questionably be grounds for bringing an action to ocust the
officer.
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The brief statement of facts contained in your letter
fails to stete whether the duties of the office are being
fully performed or whether the business of the public is
suffering by reason of the private employment of the officer.
If, after a further investigation, you find the officer 1is
not personally devoting as much of his time to the perform-
ance of his duties as is required by the nature of the
office, the amount of business in the office, and the nature
of the duties, for the office to be efficlently administered
under the personal supervision of the officer, or that the
business of the office is being permitted to suffer by
reason of the private employment of the offlicer, beyond any
question the officer would be subject to have an ouster suit
filed against him.

In regard to your second question, no statutory pro-
vision prohibiting such practices has been found. The situ-
ation as explained by your letter 1s & strange one. Stated
briefly the question is, may a county officer in his offici-
al capacity as an officer purchase from himself, as agent of
a private business concern, supplies to be used in his offi-
cial capacity.

Inasmich as your letter states the purchases are within
the budget estimate and seems to assume the right of the in-
dividual officer to purchase the supplies for his office
these matters will not be discussed herein. But the opinion
will be limited to a discussion of the question as set out

in the preceding paragraph.

In this state there seems to be a well defined public
policy as regards financial transactions had by officers
with the municipal corporation in which they hold office.
The members of the county court, the business managers of
the county, are forbidden to become a party, either directly
or indirectly, to any contraet to which the county is a
party. Sectlion 2491, R. S. Mo. 1939. And, by statute,
officers of cities are not permlitted to have an interest in
city contracts. Sections 6276, 6676, and 6896, R. S. llo,
1939, relating to citles of the first, second and third
class respectively. These are but a few of the many statutes
which forbld officers to be interested in contracts with the
municipal corporation of which they are officers.
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It would seem a contract in which a county clerk or
a circult clerk in his official capacity would purchase
from himself as sgent for a private concern supplies for
the county would be a contract in which the clerk had an
interest, for his compensation would, in all probabllity,
depend at least in part upon his sales. This being true
the transaction would appear to be contrary te the public
policy of the state.

"Public policy" 1s hard to define. In regard to this
it 1s desired to call to your attention the following dis-
cussion of public poliecy from the case of Montgomery v.
Montgomery et al., 142 Mo. App. 481, 1. c. 486:

"The court must have sustained this de-
murrer for the reason that he thought
the contract sued upon was agalinst
publie policy, and it is to this ground
of the demurrer that we shall direct

our attention. Just what contracts
shall be considered vold as sgainst
public policy cannct, in every case, be
readlily determined because the circum-
stances under which they may be made

and the conditions of the partlies which
may induce the execution of a contract
vary so much that a general rule that
willl apply to all cases cannot be laid
down. It has been salid that, 'Precisely
what public policy 1s in any glven case
may. frequently be a matter of contention,
and its application made a subject of
dispute. The strict meaning of the ex-
pression has never been defined by the
courts, but has been left locse and free
of definition in the same manner as
"freud." This rule, however, may be
safely laid down that whenever any con-
tract conflicts with the morals of the
times and contravenes any established
interest of soclety, it is vold as being
against public policy.' (Pueblo & A. V.
R. Co. v. Taylor, 45 Am. Rep. 512 (eciting
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Story on Cont., par. 546); lcNam-
ara v. Gapgett, 36 N. W, 218.)

"Jur own Supreme Court in Eiltchens
v. Greensbsum, 61 Mo. 110, sald,
'Courts have yet never ventured to
define in specific terms the meaning
of the phrase "public policy," but
the general rule has been lald down
that whenever any contract conflicts
with the morals of the times and
contravenes any established interest
of soclety, it is void es being
against public policy.' (Citing
Story on Cont., par. 675.)

"The Supreme Court of Cecrglea makes
the following very eppropriste ob-
servation:

"'Judieial tribunals hold themselves
bound to the observance of rules of
extrema . caution when invoked to de-
clare a transaction void »n grounds
of public policy, and prejudlce to
the public interest must clearly ep-
pear before the court would be war-
rented 1n pronouncing a transeaction
-w61d on this eccount. It is said that
the power of courts toc declare & con-
tract void for being in contravention
of sound publle policy 1s a very dell-
.. cate and undefined power, and, like the
power to declare a statute unconstitu-
tional, should be exerclsed only in
cases free from doubt.' (Smith v. Du
Bose, 78 Ga. 413, 3 S. E. 309-314.)

"While no general rule applicable to
all cases can be laid down, yet it 1s
universally egreed that the promotion
of publlc and private morals is one of
the chief purposes of the law, and no
agreement which tends to defeat that
purpcse will be tolerated. # # % # % &%
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In the early case of Peltz v. Long, 40 Mo. 532, 1. c.
537-538, 1s found the following discussion of contracts
contrary to public poliey:

"That all contracts which are

immorel in their nature, or con-

trary to publie poliey, or contra-

vene any established interest of
soclety, are void and incapable of
enforcement, must be considered as
settled propositions of law. It is

not necessary that the contract

should be expressly illegal; but
whenever it is opposed to public

policy, or founded on an immoral
consideration, no action can spring

out of 1t, the waxim being ex turpi
causea non oritur actio. In su

cases the law will not intervene in
behalf of parties who present them-
selves in the attitude of wrongdoers;

it will not listen to their prayers

for relief, but will leave them just
where their conduct has placed them.
Therefcre Ld. Mansfield, in Smith v.
Bromley, bLoug. €95, says: 'If the

act 1s immorsl in itself, a violation
of the general laws cof public poliey,
then the perty paying shall not have

his action (to recover back the money);
for whore both parties are equally
criminal against such general laws,

the rule 1s potlor est conditis defen-
dentis.' Chancellor Kent, in Griswold
v. Waddington, 16 Johns. 486, in one

of the ablest opinions that ever emanated
from his luminous mind, remarks: !The
plaintiff must recover upon his own
merits, and if he has none, or if he dls-
closes a case founded upon 1llegal deal-
ing and founded on an intercourse pro-
hibited by law, he ought not to be heard
whatever the demérits of the defendant
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may be. There 1s to my mind

something monstrous in the pro-
position thet a cocurt of law

ought to carry intc effect a con-
tract founded upon a breach of

lew., It is encouraging disobed-

ience and giving to disloyalty its
unhallowed fruits. There is no

such mischievous doctrine to be
deduced from the books.' Ld. Al-
vanley, in lonk v. Abel, 3 Bos. &

P. 35, declares that 'the principle

to be extracted from the cases on

this subject 1s, that no man can

come into a British court of justice
to seek the assistance of the law,

who founds his claims upon a contra-
vention of the British laws.' Such
contracts have a tendency to famili-
arize the mind with fraud, to weaken
end deatroy the force of just and law-
1 restraint, and induce a defiance
of legal obligatlons, and ought there-
fore to be rejected. They are, in

the expressive and characteristic
language of Ld. Ch. Justice Wilmot,
contracts 'to do that which is injur-
iocous to the community; and the reason
why the common law says that such con-
tracts are void, is the public good.
You shall not stipulate for iniquity.'"

In the matter here undsr conslderation there is not
even & hint of irregularity in ccnnection with the contract,
but to permlt en officer to contract with the body of which
he is an officer would be furnishing an excellent opportun-
ity for a dishonest person to perpetrate innumerable frauds.

At this point it is desired to quote briefly from the
case of Nodaway County v. Kidder, 129 S. W. (24) 857, 1. c.
861 :
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"Appellant's alleged contract

was alsoc void as agalnst public
policy regsrdless of the statute.

A member of an offlclial board can-
not contract with the body of whieh
he 1s & member. The electicn by a
Board of Commissioners cof cne of its
own members to the office of clerk
and agreement tc pay him a salery
was held veold as agalnst publiec pol-
icy. Town of Caroclina Beach v.
Mintz, 212 ¥. C. 578, 194 S. E.

309; 46 C. J. 1037 Sec. 308."

CONCLUSION

From the foregoing the concluslon is reached that a
contract made by & county officer, in his officlal capacity,
with himself, as agent for & private concern, for supplies
to be furnished the county is veid.

Respectfully submitted,

We O JACKBON
Asslstant Attorney-General

APPROVED:

ROY NcKITTHRICK

Attorney-General
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