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OF!-ICERS - COUN'l'Y SURVEYORS : A person can ~old the offjce 
of county surveyor and city 
surveyor i n the same county 
at the same time . 

l.ovemb<.; r 9 , 1942 

.. ,r . L> . 1 • ..a1 t..her 
FILED 

rJ County ~urveyor and ~ngin~er 
::,t . L' rancois L.ounty 
.J: arminr-·ton , ~o1issouri 

.Lrear :::>ir: 

\":e are i n r ( ceint of yrmr r ecur st 1 or an opil'li:)n, 
under aa te of' 1'0' ember 5 , 1942 , whi ch r eads as 1 o11ov1s: 

" I t"'Ould .,.,prec1ate voryl much hav1ne 
your opinion re : ardinr sbme ~u~· ti Jn s 
urder dect ior Q660 ir wh~ch the Uoun ty 
:::>urveyor became ex o:f'fic:to County hi £:h­
way .Lr17ineer as of Januar y 1, 1941 in 
counties o ver 20 , 000 pooulation . In 
the consideration of t hea& queRtions J 
wish to state t he fact tht:. t the courJtj 
has no special roaa districts, town­
sh i p or ganiza t i or or road over seers . 

11 1'he questions arc as f'ollm'ls : 

"1 • .Lroes :::>eotions 8655 to 8672 appl y 
to the ex ol 'ficio t-ounty ll i ~ ;h\'ray I.ngi n ­
eer actirg as stctou above? 

"2. 'lhat powers a ro deleeated to the ex 
o1'ficio vounty Highway Lngineer under 
~ectiors 8661 ara 8 662? 

113 . 1hcre beine no road overseers as 
under :sect ion 866G , doe s t he employees 
or operators of equ.ipment under >ection 
8661 become c lassified as bei r.g 1·oad over -
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seers and t he same subject to appoint­
melt or r emoval by the 1..-ounty Court ·? 

"4 Can a vounty :Surveyor and e.x of­
fi io County Hi ghway Lngineer be ~-

o ' ted and accept co pensatlon therefor 
as a C.i ty 1r ,·ineer for a municipal ity 
wi tl lir seid cour.ty? 11 

I n answer to J' Our first three questions , we are 
encl osing a cop~ of an opinion rendered by this office, 
on llecember 9 , 1941 , t o .r .. or: . Lavid ..... . t..l a.rtor: , Prose­
cutinG Attorrey of Scott County , wlssouri , in r ecard 
t o th6 county surveyors a nd ex officio county .. ir~way 
engine~rs i n co 1nti es of not l ess t han 20 , 000 inhabi­
t an ts , nor mor e t han 50 , 000 inhabit an ts . 

In answer to your fourth questi~n , we are sub­
mitting t he followi ng : 

In a careful re search , we fai l to find any 
statute , or any section under tLe vonstitut ion , vrhich 
prohibits a person f rom hol di ng a county office and a 
city office i r cour.ties having a popul ation such as 
your county has . 1he Consti tution does prohibit a 
state officer hol ding ofl ice under t he United ~tate s , 
as appears i n ~ection IV , Article XIV , of the ~onsti­
t .J.tion of .Missouri , but YC?Ur off ice is not a s tate of­
fi ce , bu t is merel y a county office for t he reason that 
you r juri sdiction is l i mited to the county . lt was so 
hel d i n ref~rence to a sher i f f i n the case of State v . 
\w illiams , 144 s . .. . ( 2d) 98 , 1. c . 103 , TTI!ere the court 
said : 

" .. :. ~.e hol d he is a 'county offi­
cer' withi n t he meaning of' t h is sec­
tion . L_e s tatements ir . .-:>tate v . ~ inn , 
4 u o . App . 347 and ~tate ex rel . At tor­
ney Ger~cra v . .~o cx:ee , 69 -.10 . 504 , to the 
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effect t hat a sher~£f is a state 
officer are mere obiter dicta . In 
Steto ex r~l . LOl~es v . Dillon, 90 
::o . 229, 2 s . ' . 417 , r1e held that 
t he words ' state of fi cer ' as used in 
t he canst'- t u tion ':'·ere .:.nte.,. ded to 
r efer to such officers w.-1.ose official 
duties and functions are co- extensive 
with .the b0undari es of the state and 
\-:ere never lntendeo to refer to a sher· i f f 
whose f unctions are confined to llis coun­
ty and w.ho i s commonl y known and called 
a county offi cer . -h -~:- * ~=· ~· ~ :=·~ -;<- " 

~he ~o~stitutior of 1ssour1 a l so prol~bits , i n 
counties or cities ha.v inf· "ore than 200 , 000 i nha.bi tants, 
t he bol dine , by anyor.,e. , of a state office and an office 
in any county , city or ot her ~n~cipality. This i s 
S ( t out in Sec . 1&, Articl e IX .. of t r:e vor.st itution of 
1-.~.issouri . 

Since t he.r c is r.o constit~tional pro~lbition , 
under the Constitutl~n , or nny s t atute , pr eventing a 
per son, in a county t~vinG t he population of your ccunty, 
f r om holding a county and ci t y o:f.fice, '""Ei mus t refer 
to the common law. I n the case of State ex rel . \.alker, 
Attorney Ger.e. r a l v . Lus , 135 •.. o . 325, vihich \'.'as passed 
upon by the ~upreme ~ourt of tLis ~tate June 30 , 1896 , 
and whi ch ha s not been OV€rruled i r. any mar~cr, it wa s 
held t hat under the con ... tJor.~ l aw t be questicn as t o whe­
ther or not a per son could hol d a county and city office 
should d epend or. whe~her or ro t the t~c offices were i n­
co"FFpat ibl e . Thi s cas e hel C. tlat a deput~ sheriff of 
t he c l t y of St . Loui s co ul d a l so hol d t he I,osi t i on of 
school d irector in U .. e city of :S t . Louis . 

I n the case of St a t L ex r el. Langford v . ~sas 
City , e t al. , 261 ~ . t . 115 , t he court , in f olloVIing 
the ca s e of Stat e ex r e l v . ~us, supra, said , at 1 . c . 
116 : 
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11 -!!- ·X- ~- In St a te ex rel . v . Lusk , 
48 !."o • 242 , t he court hel d that 
the offices of cl erk of t he county 
court and cler k of the circui t court 
of Gol e county ~ere not i ncompatibl e , 
and one persoL coul d hol d both of­
fices at the s ame t ime , because t he 
clerk coul d a ct by deputy i n one or 
both courts . but t .tle court added : 

"q;er e t he duties necessaril y personal , 
t he deducti on of coansel wo~ld be sound , 
but as it 1 .::. . c have no r·i ght t o pro­
nounce t he offices i ncoiupatibl e .' 

" In State ex rel . v . bus, 135 t..o . 325 , 
36 s . \ . . 636 , 33 L. h . A. 616 , before 
t he court , en bane , the questior: was 
most elaborate l y consider ed. :.~acFar­
larle , J . , r·endered t he opiniorl , and 
it wa s hel d that the oi'fice of depu t y 
sheriff and school di~ector were nei­
ther incoT.patible at common law nor 
pr ohibited by the Gon s ti tution , and 
that t he test was , not t he physical 
inability of one person to discherge 
the dutie s of bot h offices at t h e 
same time , but some con1'l i ct in the 
duties r eq '""i red of the officers • .;. -;:-" 

Al so , in the case of ~tate ex rel . v . bus , 135 ~o . 
325, 1. c . 338 , t :t ... e court said : 

11It 1'ollows from what has b t-en said 
t hat the r i gh t t o hol d &t t he same 
time t.he office of depu t y sheri1'f 
and school director is not forbidden 
by either section 1 0f the Acts of 
1845 , or by section 18 , articl e 9 , 
of the constitution. 
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"V . 'lhe rcma1nine- inq 1ry 1s wre­
thcr l.l" e en t1 es of tr.E; office of 
denlty sh( r~ff arc tloee ot school 
director e.rE: so it cor~ 1atent t.nC 
:i nconps t ible as t o r·vr1der it im­
-orooer tLc t respo. atr t should l.ol d 
bot.t~ a 1 t~ e snne tL.tc. . , t connnon 
law the only litai t; to the number 
of or'f ices Ol"e per~cn ,, i6ht holo VIa s 
that they shov.ld lt. compatib l e E..nd 
consi~ tent . 'l1J1e ir·co· pa tiblli ty does 
not consist iz. a physical inability 
of one person to tischcrce th~ cuties 
of tt~.(; t wo oft ~ ces, out th~t·e muot be 
some incons1 st<.;r cy in U,c iur ct::.or.o 
of lhe two ; so~,u conflict ir 1he duties 
req~,ll·ed o£ t.. ... (, o.~.. 11 cers , as \!here one 
has some s· pervision o£ t~e other, is 
r eq "iN~d to c.enl ui th , contr ol, or 
assist him . " 

l.r. tnat case the court eld tr~at the du ties of t ht. office 
of depv.t y sh riff and trose of scr.ool a~ roc tor nrc not in­
consistent arc incompatible . 

~ince t he ma tter set out 1n your fourth question 
must be consi der ed accor elrg t o the commor law, it re­
sults t hat t he rullnb ~at be rna~ i r accordar ce ~ ith 
t he facts ir each septlra t (j case . J.'hcr Lfore , the fourt h 
questi on ir. your r~quest is wiether or not th~ duties 
of the county surveyor are i r co-npo.tible wi t h t l...e duties 
of a city su rveyor i n tr ... e sal""e county . '!'here is no ques­
tion but t h<.o.t c.. coanty uurv~.·or' o dut ies and t l.te duties 
of a city surv~yor are i n common ; their duties are not 
ant a gonistic and i n no way arc their dutie s i rconsis tent 
or i n co npatible . 
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In view of Lhe e.uov0 autl.L,Jr1 ties , it is vhe opinion 
of t h is department t he. t s ir ce t .11€. c..utle s of a. county 
surveyor anc. the du. tie s o!' a city surv~-s or in t..i e same 
county are not inco.npt:.tlb1e and a r G not i n consistent , a 
person can hol d tl .. e of1lce of county s11rveyor ar..d city 
surveyor at t.He same time ana. receive cor.1pensatl~n f r om 

bot h the county and t:i..te city • 

• 
hespectfu11y submi tted 

h . J . DUhK::E 
As sistant Attor ney uereral 

h )Y .• c .K.l ... TI.lCt.: 
Attorney Gcr.er6.1 of t.issouri 
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