CRIMINAL PROCEDURE -

Suit against sheriff, for excessive

fees retained, must be filed within
three years after the dlscovery

of the shortage.

-

December 10, 1942 \J

bonorable Alvin o5, Welker
Prosecuting Attorney
Sullivan County

Wilan, Hissourl

. Dear Sir:

We are in receipt ol your request for an

FILED

7

opinion, under date of Lecember 7, 1942, which,
omitting the tabulsﬂion set cut therei:i, reads as

follows:

i

"On kugust S5th, 1937 the State
Auditor filed withh the County
Clerk of Sullivarn County, an
audit of the vario-us county
offices of selid county for the
perioé of Jaruery 1, 1835 to
Lecember 31, 123€,

"In this report it siows excess
fees paid John ', Lee Sheriff for
the year of 1935 by the county
the sum of y47€,50 and for the
year 1936 the sum of 3467.85 or

a total of (944,35,

" %+ % (Umitting tabulation).
"it is now celled to my attention

that no adjustment of tiis matter
has been made,
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"{ would like to hsve your opinion
as to whether limitetion has run
such as would bar an action to re-
cover the excess fees palic the
sheriff whose torm e¢xplires on

the 3lst, day of iecember 193¢,

"1t is wmy impressiorn that this
would te an metlion for money head
and recelved anc would be barred
by the five year staiute or Sec-
tion 1014 K, o, 1939."

Under the facts in your request the state Audl-
tor, or fugust 5, 19387, filed with the county clerk
of Sullivar County, ar esudit showing that the sheriff
at thet time head retaired f'ees, In excess of Lrose
lawfully allowed to him, In the amount 0f4 944,35,
which amount was due oulllvan County. 4l1so, in your
request you stete that it is your impression that
this action would be barred by the five year ststute,
as set out in Section 1014 K, S5, slssouri, 1939. osec-
tion 1014, suprs, recads es follows:

"Within five years: First, all
actlions upon contracts, ovlizations
or llabllities, expre¢ss or lmplied,
except trose menilored 1rn sectlon
1013, end except upcn Jjudsrerts or
decrees of & court oi record, and
except wiicre & differcepnt time 1s
herein limited; second, ar action
upcn & liabllity crested by a stst-
ute other thanr a penally or for-
feiture; thiird, an asctior for tres-
pass on real estate; fourth, an
action for taking, cetaining or
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injuring any goods or chate

tels, ineluding eactions for the
recovery of specific personal
property, or for any other in-
jury to the person or rights

of ancther, not arising on con=-
tract and not herein otherwise
enumerated; fifth, an action for
relief or the ground of fraud,
the cause of action Iin such case
to be deemed not to have accrued
until the discovery by the ag-
grieved party, at any time within
ten years, of theg fscts comstiliuting
fraud,” 4

We are calling your aétention to Seetion 1015
Fe 5, iissouri, 1939, whicll has been held by the courts
of thls Stete as being applicable to actions agalnst
a sheriff, for money received by him, in virtue of his
office. Section 1018, supra, reads as follows?

"Within three years: First, an
action against & sheriff, coroner
or other oifficer, pon a liability
incurred by tie doing of en aet in
his official capacity anc¢ in virtue
of his office, or by the omission
of an official cduty, irncluding the
non-payment of mcney collected upon
an execution or otherwise; second,
an action upon a statute ior a
penalty or forfeiture, where the
action is pgiven to the party ag-
grieved, or to suci party snd the
state.”
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ln construing both Sectlion 1014 and cection
1015, suprae, the Supreme vourt of this otate, In the
case of Putnam County v. Johnson, 259 loe. 75, le. ce
79, 24, sald:

" % % % The judrment upon the de-

murrer will have to be reverscd,
because toth the third and fourth
counts in this petition state ;;00d
causes of actlon for money had and
received., Lot only so, but upon
their face it is shown that the Ilive-
year Statute of Limitations i1s the
only one whieh could be invoked, as
to them, and it could rot be success-
fully invoked. These counts in the
petition do not proceed uron the
theory of the deferdant having been
an officiel, ard having recelved the
money sued for 'in virtue of his of-
fice' as contempleted by Hevised Ltat-
utes 1909, section 1290, the tiree-
year Stetute of Limitetion, J1hese
counts charge that the delendant re-
ceived these funds as the agent of
the county, not as an oificer of the
county. +«hat the proof may show upon
trial is one tiing, end what the pe=-
tition siows, when sttacked by demur-
rer, is quite a different thing, it
may be thaet the proof wilill utterly
destroy the alleratlions of these two
counts, but that 1s a matter to be
determined upcn the trial of the facts,
rather than upon this demurrer, it
is not uncommon for county officers
to be agents of tie county for matters
beyond trose of the office. 'hether
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the facts willl so show in this

case, we have no means of knowing.
Ve only krow thei deferdant 1s al-
leged to have received the funds as
agent, For this reason the derurrer
was not well taken as to these two
counts, and for like reeson the in-
stant judgment will have to be re-
versed.

LA - =3 3% # 3 = *

"*The county court ie ~iven the

power to audit the accounts of these
officers and i1t is made their duty

to examine statements mede by them
end, if necessary, to heer the evi-
dence of witnesses., / mere examina-
tion of the statemer.ts is not a proper
performance of their duty. lhey should
see that the statements are correct,
This is particularly so when the state-
ments on their face, @s in this ecase,
are not such as the law requires, It
cannot be sald that the county court
was ignorant of facts which were open
to its examinatior, and which it was
ite duty to know,'

"It is true that Judge lacFarlene was
discussing the tolling of the Ltatute of
Limitation by fraudulert acts, but he
says much that 1s of intercst here. The
county ccurt passes upon and allows char-
ges of the county clerk, 7o state a

good cause of actiorn grounded upon fraud,
and fraud practiced must be pleaded, This
is as much reguisite in a petition groun-
ded upon freud, eas it is a requisite to
show frsud for the purpose of tolling

the statute. We do not believe the
pleader interded to ground the sction
upon freud, but if he did, the de-
murrer was well taken, because the
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facts alleged were insuiflicient.

The five-year Statute of Limite-
tion has no application to the first
and seccrd counts,

"But plaintiff says tie three-year
statute, suprs, has no application,
because the items of cash named were
not received by deferdant ' in virtue
of his office,' We do not agree to
this view, Iif ihey were not received
'in virtue of his office' how were
tey receli ed? e can conceive of

no other way o, capacity in which
they were recelved, They may have
been wron;fully and, speaking from
the statute, unlawfully received, but
they were evidently received 'in vir-
tue of his office.' In other words
they were recelived as an officer,

not as an individusal or agent., Take
the slleged overcharge for the tax
books, 'hether the delferdant was
ellowed or retalned the proper or

the 1nproper amount for such service,
yet whatever amount e did retain

for such services was rctained by
him officielly, for official work,
and was recelved, had held end re=-
tained 'in virtue of his offlce' as
used in the statute,”

Under the holding of the above case the court
held that even though the county clerk was described
in the petition as an azgent, he stlill had received
the money by virtue of his office, and, the cause may
be barred in three years, as set out in Section 1015,
supra. The action would rot revert to what is now Sec-
tion 1014, sunra, even 1f he was descrived in the peti-
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tion es an szent of tre county. 4lso, ir the case of
St. Joseph v. Yystt, 274 lo. 066, 1. c. 570, (Sup.
Ct.) on the same theory said:

"It is conterded by the United
States 'idelity & Guaranty Company
that rlaintiff's demend as to saild
shortage of 16,431.69, which cec=
curred more then three years prior
to the commencement oI this action,
1s bvarred by the provisions of Sece
tion 1890, LRevised Statutes 1909,
which reads as follows:

"tiithin three years: First, an

action against & sheriff, coroner

or other officer upcn & liability
incurred by the doing of an act in

his offlcisl capacity and ir virtue of
his offlice, or by the omission of an
official duty, irmcluding the non-pay-
ment of money collected upon an execu=-
tion or otherwlise; second, a&n action
upon & statute for 2 pensalty cor for-
felture, where the actlon 1s given to
the perty agsrieved, or to such party
and the Stote,! '

"We are clesrly of the opirnion that

the liabliity of the Guaranty Company
for the payment of sald sum of [ 1€,4531.¢¢
must be determined under the sbove sec-
tion, in cornection with the facts of the
case, +lie burden of proof devolved upon
plaintiff to show a state of facts which
prevented said statute from running
against it. “he quantum of proof neces-
sary under such circumstances is fully
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ailscussed ir Cthelby lo. ve. Ersgg,
135 o, le Co 29¢,ard following;
Callar v. vallarn, 175 Jo. l. C.
o€0=-1-2; Stete ex rel. v. Lsrter,
188 Yo, £163 OState ex rel, ve
Yates, 231 ilo, 27€; Johnson v,
United Rallways, 245 ko, l. c. 298,
and followingz; Putnam Lounty v.
Johnson, 259 Mo. 73."

In the above case the suit was against the bond-
ing company who was on the bord of a city treasurer
of the city of Ht. Joseph, "‘he same hLolding was also
hac in the case of The State to use of Fucson v, i{inn,
102 Mo, Z222, where a formem sheriff of the city of
ot. Lo.ls had rcfused to make a settlement on taxes
due the State, Iin thst case they held that the three-
year secilor applies to sheriffs,

CONCLLSION

Ir view of the above suthi ritles, it is the opinlon
of this cepartment that & sult cannot be waintsined at
tiils time by Sullivan County against & sheriff lor the
recovery of excesslve fces retalred by him for the
yesrs of 1935 and 1956, which fees were reported on
Auust 5, 1937, to the county clerk of Sullivan County
by the state iuditor's office, by rcason of an sudit
of the varlious county offices of that county. Such
an action 1s barred in three years from sugust 5, 1937,
by the Statute of Limitations, a&as set out in Jectiorn
1015 e Wg ﬂnlBBQ:iri’ 19;’9.

AFPROVED: Hespectfully submitted

We Jo HURKE
Assistart fttorrey Ceneral

ROY MeXITTRICK
Attorney Genersal of &issourl
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