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This is to acknowledge your opinion reoquest of November
16, 19435, reading as followst

"The County Court of lMercer County
Missourl, would appreciate an opinion
from you in regard to settlement with
Township Collectors.

"If the Collectors fall to comply with
Sec. 14009-14010-14011 R.S. of 1939,
may the Court refuse to make a settle-
ment wilth_ them?

"Is it compulsory for the Collectors to
comply with the above sections? If so,
who 1s responsible for seeing that this
is done?"

For the purpose of this opinion we shall consider your
second question first; your third question second, and your
first question last.

The first question is: Is 1t compulsory for collectors "
to comply with Sections 14009, 14010 and 14011%? These sectlons
read as follows:

"Sec. 14009: Manner of collecting taxes.
-= Hvery ex officlo township collector,
upon recelving the tax book and warrant
from the county clerg, shall proceed in
the following manner to collect the same;

and he shall call at least once upon the
erson taxe! &t his or her place of resi-

ence, if in the township for which such
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collector has ben chosen, and shall
demand payment of the taxes charged

to him or her, on his or her property;
for which, when paid, ocuch receipt shall
be given as i nrovided by law.

"Secs 14010. Levy and sale of goods
and chattels in case of refusel to pay
tex.--In case any person shall refuse
or negiect to pay the tax imposed, the
collector shall levy the same by dis-
traint and sale of the r~ods and chat-
tels of the person who ought to pay the
same

"Secs 14011. Proceedings incident to
sale.-- The collector shall give pub-
lic notice of the time and plsce of
sale, -and of the property to be sold,
at least fifteen days previous to the
sale, by advertisement to be posted up
in at least three publiec places in the
township where such sale 1s to be made.
The sale shall be by publiec action.i™ -

We first call your attention to Section 13956, R. S. lio.
1939:

"Every person elected or appointed to

the office of townshlp trustee and ex
offlcio treasurer;, before he enters

on the duties of his office, and with-

in ten days after hls election or appoint-
ment, shall execute and deliver to the
township clerk a bond# # #"

"The conditions of such bond shall be

that he, the said collector, willl faith-
fully and punctually collect and pay over
Ezz'atata, county, townenlip and other
revenue, including school taxes, Lhat mnv
pecome due and collectible during the
period for which such collector shall be
elected or appointed; and that he will in
all things falthfull gsrrorm all the
duties of the o cé o ownship collector
according to !éﬁﬁrfffi'_(ﬂﬁas?iﬁgring ours.)

Prom the above quotation you will particularly.gno
the plrasss [faithfully and punfually co ect® &n&y'?s Fiffunry
perfdrm = % % accord ni to law. We sha consider thnese
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phrases and words in light of adjudicated cases and standard
definitlions of the same,

In this connection your attention 1s directed to the case
of Perry v. Thompson, 16 N. J. (Law) 72, 73, wherein the court,
in speaking of the word "faithfully", said:

"The word 'faithfully', as it re-

spects tenporal affairs, means dili-
gent, witiout unneceasary delay: as
a falthful officer, a falthful ser-
vant, in applying to their duties."

In the case of Archer v. Noble, 3 lle. 418, 420, the court
had before it for consideration the construction of a bond that
had been given by a constable in office wherein the bond was con-
ditioned by the faithful performance of the duties of that
oifice, and in consiruing the bond the court said:

"Now, as Noble, constable, and his
sureties, were bound for his falth-
ful performance of the dutlies of
his office, the condition of the
bond must be construed to embrace
all those instances of malfeasance,
misfeasance, and nonfeasance, in
the execution of his office, which
would subject a principal to res-
ponsibllity for similar wrongful
actions of his deputy; and we have
seen how far thils responsibility
extends."

A diligent search has not disclosed wherein a judiclal
interpretation has boen placed upon the word "punctually," and
we have relied upon the definition aseribed to the word by
Wiebster's New International Dictionary. It is defined as
follows: '

"% # & promptly 2 # % ¥ % & % % #"

The word "punctual", an adjective, 1s defined by the afore men-
tioned dictlonary as follows:

"Punctilious in regard to appointed
timey of action; manifesting attent-
lveness to exact time determined by
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an engagement or schedule."

In the case of Shanahan v, State, reported in 142 ud.
616, 630, 631, 635, the court considered the liability of one
William J. Shanahan, on his bond executed in the favor of the
State of Maryland, The conditions of the bond were substantially
the same as the conditlions imposed by Section 13956, supra. The
court 1n speaking of the duties imposed upon the eollectors of
public moneys said:

"There are many cases, both in this
state and elsewhere, which prescribe with
more or less clearness the duties of
such an official as a county treasurer,
but nowhere is 1t more clearly defined
than in the case of United States v.
Thomas, 15 Wall, 337, which opinion was
written by Justice Bradley, and in it
he lays down the rule that 'a collector
of publiec moneys is a ballee and only
bound to due diligence and only liable
for negligence or dishonesty. # # # The
measure of his accountability is to be
found in the official bond.' Thils de-
cision 1s in accord with Colerain v.
Bell, 9 lietc. (Mass.) 499, In Olean
ve King, 116 N. Y. 365, the collector
and his bond were held liable because
of the fact that he rendered no account
whatever of uncollected taxes, and the
case of Supervisors v. Otis, 62 N. Y.
88, follows the same rule as did Justice
. Bradley 1n United States v. Thomas, sup-
re.

SREFSEIEHE N RN LR S 33 SR SRR3R 6

"% % # a collector may be llable for taxes
which he never collects, where the fallure
to collect was due to some omission or act
of negllgence upon his part."

The evidence Iin the above case tended to show that the
defendant was derelict in his duty for falling to make a return
of defunct corporations, chattels no longer in existence,
property in custodia legis; and, further, that in the case of
property in custodia leglia, the collector made no application
to tae court under the jurlsdiction of which the property was
for an order for leave to sell, which would have given him a
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The court, in speaking further of the duties imposed

upon the collector,

at page 635, saids

"It is perfectly manifest that,
after Mr. Shanahan ceased to be the
county treasurer, he had no means at
his command by whieh to enforce the

payment
when he

of taxes due for the years
had been county treasurer

which he had not cocllected, but this

cannot be carried to the point of say-
ing that he and hls bond were relleved
of all liability for the non-collect-
ion of taxes when that was the result

of some

dereliction upon his part,"

From the above considerations you will have notlced:
That when a collector of public moneys is charged with the duty
of faithfully and punctually effecting the collection of moneys
due the sovereign, and falls, it amounts to non-~feasance of
office, and such dereliction while in office may make the
collector and his sureties liable upon his therefore executed

bond.

In the case
court in discussing
sald:

"When a
statute

of ex parte Brown, 297 S. W., 445, 447, the
whether a statute was mandatory or directory

falr interpretation of a
wnich directs acts or proceed-

ings to be done in a certain way shows
that the Legislature intended a come

pliance with such provision to be es-
sential to the validity of the act or
proceedling, then such statute is man-

datory. .

In the case

of State ex rel. Stephens v. Wurdeman, 295

Ho. 566, the court said:

"Usually the word 'shall' indicates
a mandate and unless there are other
things in the statute it indicates a
mandatory statute."

The general proposition of law relating to the condition
of an official bond is found in 46 C. J., 1068, paragraph 398,
It reads as follows:
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"Tfhe conditlion of an official bond
providing for the falithful discharge
by the principal of his official
duties is broken by the mere negli-
gence, without corruption, of the
principal in the performence of a
ministerial duty, which performance
does not involve the exercise of
discretion,"

In the case of People v, Smith, 55 Pac. 765, 1. c. 766,
the court said:

"# # # the duty of the assessor to
collect the tax 1s merely ministerial,
and gives no room for opinion or dis-
cretion, and the neglect to discharge
that duty is a breach of the obliga~-
tion of the bond. In People v. Gar-
dner, 55 Cal. 305, 307, it was sald:
'It is the duty of an officer to do
what the law requires to be done in
his office, for the law is to him a
command which he must obey. If it
prescribes the course which shall be
taken, and the thing which must be

. done by anyone in office, the officer
cannot disregard it. A failure to
obey the law, or a disregard of duty,
is a nonperformance of duty, and a
breach of the.cfficial bond of the
officer, for which he and the sureties
thereon are liable # # & # # % # % #,"

It is, therefore, the opinion of this office that it is
compulsory for the township collector to comply with Sections
14009, 10 and 11, Re. S. Mo. 1939.

Your second question 1s: If the collector falls to comply
with the sections, who 1s responsible for seeing that i1t is done?

Section 14000, R. S. Ho. 1939, is as follows:

"The township collector of each town=-
ship shall, at the term of the county
court to be held on the first Monday
in March of esach yecar, make a final
settlement of his accounts with the
county court for state, county, school
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and township taxes and produce re-
ceipts from the proper officers for
all school and township taxes col=-
lected by him, less hls commission
on same, at which time he shall pay
over to the county treasurer and ex
offlicio collector all moneys re-
maining in his hands, collcscted by
him on state and county taxes, and
shall at the same time make his re-
turn of all delinquent or unpaid
taxes, as required by law, and shall
make oath before sald court that he
has exhausted all the remedies re-
ulred by law for the collection of
sa axes. He shall 8180, on Or De=
Tore the twentleth day of March in
each ycar, make a final settlement
with the township board. II any
township collector shall fall or re-
Tuse to make the settlement required
by thls section, or shall fall or re-
se to pay over the state and county
Taxes, as provided In this section,
the county court shall attach nim un-
TII he shall make such seLtlement of
h1s accounts or DAy Over the money
Tound due f?dﬁ—ﬁtﬁx and it shall
the TEEM—OT sald court to cause the
cler ereol to notlly the state

audlitor and the prosecuting attorne
3?'33!3'Eﬁﬁnf"'df'ﬁﬁﬁ?'Sf“%HE"fiIIﬁ%e
o Such towns P collector to settle
hls accounts, or pay over tho mone
Tound due Irom him, and the state
audltor and the prosecuting attorne
iEiII'ﬁfEEEEH"Eg%IﬁEf"EﬁE%sco ector
Th the manner provided 1n section
IZ0I7 of these statutes, and such col=-
Tector shall Eg 1lable ig the penal-

es In said section Lmposed." (Under=-
scorlng ours.

From the foregoing it is the opinion of this office that
in the event the collector does not comply with Sections 14009,
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14010 and 14011, the county court shall cause the county clerk to
notify the state auditor and prosecuting attorney, whose duty
shall be to proceed against such collsctor.

Your last question is: If the collector fails to comply
with sections 14009, 14010 and 14011 may the county court refuse
to make :is settlement?

Section 14014, R. 3. Mo. 1939, sets out the manner in wihlch
tie township collector shall make his settlement before the county
court. Section 14016 sets out the manner in which the collsctor
shall account for uncollectible taxes, That section 1s as follows:

"If the township collector shall be

unable to collect any taxes charged in

the tax 1list, by reason of the removal

or insoclvency of the persaon to whom

such tax may be chargcd, or on account

of any error in the tax list, he shall
deliver to the county treasurer his

tax books, and shall make out and file

with sald treasurer, at the time of his
settlement, a statement in writing, setting
forth the name of the person charged with
such tax, the value of the property, and
the amount of tax so charged and the

cause of the delinquency, and shall make
oath before the county clerk, or some
Justice of the peace, that the facts

stated in such statement are true and
correct, and that the sums mentloned
therein remain unpaid, and t at he used due
diligence to collect the same, which

oath or affidavit shall be signed by the
township collector; and upon filing said
statement, the county treasurer shall

allow the township collecbor credit for

the amount of taxes therein stated, and
shall apportion and credit the same on

the several funds for which such tax was
charged; and when he makes settlement .
wilth the ccunty court, such statement shall
be a sufficient voucher to entitle him to
credlt for the amcunt thereln statedj but
in no case shall any township collector

or county treasurer, ve entitled to abate-
ment on the resident tax 1list until the
statement and affidavit aforesald are

flled as required by this chapter.
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There 18 no provision in the aforesald sections which
gives the court the right to refuse the settlement as made by
the collector,

In view of the foregoing, it is the opinion of this office
that the county court cannot refuse to make settlement with the
township collector 1f he complles with Sectlons 14014 and 14016,
supra, and that the court's remedy would be to follow the pro-
cedure outlined in answer to Question 2, supra.

-

Respectfully submitted,

GAYLORD WILKINS
Assistant Attorney CGeneral

ArROVED:
ROY WMeK1TTRLICK

Attorney General
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