
3.ci!CH..u;f_<iliY OF sr~·\.r.ri : 

CL~~UI r ~LiiliK ' S 
BOI\.'TI : 

Secretary of State has no authority to 
return bond filed in accordance with 
s tatute . 

Deoember ~7, 1943 

Honorable Dwi ght H. Brown 
Seoret a.L·y of Stute . 
J efferson City, I issouri 

Dear Mr . Drown: 

FILED 

/ :b 

Under date ot December lo , 194J, you wrote t hi s of­
f loe re~ue~tinG an opinion upon tho question of your au­
thorit7 as Secretary of State to compl y with a re~uest or 
Mr . Hollis ,)tookdal e , Cl erk of the County Court or Barton 
County , whioh re~uest or Mi' . Stockdale is as f ollows: 

"The Statutes of Missouri require that 
t he Bond of t he Circuit Clerk be first 
recorded in his county, and then depos­
ited with t he Secretary ot State. 

"One Lee VanPel t was olerk or the cir­
cuit court of t his county f rom J anuary 
1 , 19~1 , until December 31, 1938, in­
clusive. 

"On J unuury 1, 19Jo , the United S~ates 
Fidelity and Guaranty Company executed 
its certain bond, No. ~8072-07-18-35 the 
sum ot ~5000, on behalr or Lee VanPelt, 
circuit clerk ot Barton County , Uisaouri. 

"On August 4, 1943 , t he State Auditor 
filed his audit with t he county olerk ot 
t his county. This ~udit showed discrep­
ancies in the accounts of the sai d Lee 
VanPelt . ~~ter due study or t his report 
by the county court, t he county clerk, 
the prosecuting at torney, the present 
circuit clerk , und an att orney tor the 
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surety it w~s determi ned that a good 
part of sa~d discrepancies were carried 
into s~id a uait trom a previous audit 
given in the Fall of 19J7; that a great 
amount of these discrepanciea were car­
r ied over f r om sai d Lee VanPelt's t irst 
t erm, "tthioh ended December jl, 19.;6, and 
were outlawed before the time the 1942 
audit \tas presented to this county court 
on .t~ugust 4 , 194J; that a previous county 
court had tailed to direot t he surety's 
attention t o any discrepancies. 

"'l'heretore, in a regular session ot the 
Barton County Court on Deoember 6, 194J , 
t he said county court adopted a resolu­
tion and made it part of th~ ~nutes ot 
s~id sessiqn t o accept t he sum or ~250, 
and s igned ~ release and a lso an assign­
ment ot Barton County's interest in and 
to such alaims a~ainst Lee VanPelt . 

. 
"We have everything but the Bond· men­
tioned heretof ore, in t his let ter . We 
must have that Bond to r eturn to the 
surety along with other documents in ord­
er that we might receive the ~250 . 

"Will you please ~ive this your i mmediate 
attention. " 

Sect ion l j285 , ~ . b • • i ssour1, l9j9, provides for the 
uiving of a bond by cir cuit clerks . This s ection is a s fol­
lows: 

"Every clerk, before he enters on the du­
ties or hi~ oftioe , shall enter into bond , 
payable to the state of Missouni , with 
good and suff icient securities, who shall 
be residents of the county tor which the 
olerk is appointed or elected, in any sum 
not l ess than f ive thousand dollars, the 
amount to be fixed and the bond to be ap­
proved by the court of which he is clerk, 
or by a majority of the judges or suoh 



Honorable Uwight H. Brown - .J- December 27 , 1943 

court, in vacation. The bond shall be 
conditioned t hat he will faithfully per­
tor~ the duties or his ottice, and pay 
over all moneys which may co~e to h1a 
hands by virtue or h is office , and that 
he, his executors or administrators, will 
deliver to his successor, safe anQ unde­
faced, all books, records, papera , seals , 
apparatus and furniture belonging to his 
office. " 

Section 1J287 , R. s. - issouri , 19~9 , provides tor the 
til ing ot t he bond of a circuit cl erk with the Secretary ot 
Stat e . This section is as f ollows: 

uThe certi f icate of the election or any 
clerk, signed by the presiding judge ot 
t he c ounty court , and t he bond or eYery 
clerk, shall be deposited in the otti ce 
ot the secretary or state, with the ap­
proval or the court or judges indorsed 
thereon . " 

s ection l J290 , R. s . Missouri , l9J9 , is al so pertinent: 

"all bonds of clerks and recorders ot 
deeds shall be recorded in the recorder ' s 
office in their respective counties , and 
t hen deposited in the oftic0 ot t he secre­
t ary or state." 

By the provisions ot Sections 3229 and 5906, R. s. Mis ­
souri , 19~9 , it is permissible to use a surety comp ny bond -
where bonds are required to be given . 

In c onneetion with t hese statutes it is desired t o cal l 
to your attention brief statements ot fundamental l aw taken 
from Volume 46 of Corpus Juris, pp . lOJl- 2 , par . 287: 
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"The pouers and authority ot public ot­
l icers are t i xed anu a etermined by the 
l aw. * * * * 
"In addition to powers expressly con­
ferred upon him by l aw, an ottioer baa 
by i~plication such powers as are neces­
sary for the due und etticient exercise 
ot t hose expressly ~ranted , or such as 
runy be tairly iruplied tueret roa. * • *" 

As t he bona of a cir cuit olerk is required to be 
tiled with t he Secretary of State, the 5ecretary or State 
bas the power to do all things necessary to preserve and 
safely keep the bond which is f iled. There is no authority 
conferred upon t he. Secretary ot State by any of the above 
Juention.ed sections or the statutes , which o.re the only one a 
relating to the tiling or c i rcuit clerks ' bonds with the 
Secretary of s t ate, to r eturn to the surety a bond whioh 
has been properly f iled with him. By r eason or t his fact, 
it would aee~ that the Secretary of St ate would not have 
power t o return to the sUl•ety the bond r equested i n the 
l etter of Mr . Jtockdale. 

In addition to what has just been said, the bond given 
by the circuit clerk is for t he f ait hful performance ot the 
duties of his office, t or the proper accounting ot all funda 
coming into .u.i s hands , and t he turning over or the books, 
papers and pr operty or hi s oftice to his successor. Under 
a bond ot t his nature there would exist ~ possibility that 
some other claim agains t tne bond might arise a s the statu­
tory period ot linitation ha s not yet expired. The settle­
nent of · one small clai m tor one failur e to properly a~n­
ister t ue orrice would not discharge the liability on the 
bond. 

CONCLUSION 

It is the conclusion or the writer that you, as Secre­
tary of State, have no authority to comply with t he request 
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of Mr . Stockdale to return the bond of Lee VanPelt as Clerk 
of t he Circuit Court of Barton County. 

.~~PHOVED : 

ROY MoKI TT"rliCK 
Attorney General 

WOJ:HR 

Respeottully submitted 

W. O. JACKSON 
Assistant Attorney General 


