
PROBA~ _JUDGE: N~t au~horized t o appoint a dep~ty judge. 

Augus t 24 , 1943 

!on. L. H~ ::3y\ n.tors 
Assis t ant Pr oc.ecut1ng Attor ney 
L l oo~ty, &i . souri 

Dear r . Byt'1atoro: 

rJ & Fl LEO 
Oj'V . / ;3 

. . 
Thio will acknowledge r eceipt of your l etter of 

August 20 , 194 3 , in Y!hic 1 you request an opinion 0.9 f ollO\.D : 

" I would s re'l.tly appr eciate an opini on 
fra~ yo.;.I' office on the following 
quos t lon: 

" It' a Pr obate Judge is dr u.ftDd or 
voluntari l y onl ists in the o\r .. 1od 

. ·orcos of hi& c ountry, can ho legally 
appoint his clorl.: or ar ... yone po. SEk s ing 
tho qualificati ons of n 2ro bate Judge 
as his deputy, t o taku charge of his 
of'f ioo and aorvo out hls tor a duril'l.8 
hi ~ a sence? 

"Sections 2450 and 2462 of t he Revi sed 
Statute s of Li~eouri of 1939 make pro­
visi ons for tho selection or appoi ntment 
of a ~robate Judge i n oases wherein ho 
cannot servo by reas on of disa bility, 
but I ca find nothi ng in the statu~oe 
applica ble to tho n.oove situation. 

"Your cooper ation and a .: s is t ance in 
thto co~ectlon ~111 be greatly appre­
ciated. " 

Thoro is no s tatute which would authorize tho appo1nt­
i ne ot an as 1otant judge or a eputy judGO by a probate j~~~ uoon 
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his entr anc e int o t ho mil l t tu•y soi•vlco . '.i'o arrivo at the 
ansuor t o yotw qu""s t lon 1 t 1 s nec.J~ sc.ry to r of e r t o the case 
books and text books . 

In J.t1 s sour1, following t..~e eou:..1on ln~ rule, ·l t 
is rocoe;niz od that wi thout stat utory authority a ministeri~l 
ot·f tcor may appoint a uoput:'J to ~rfor~.1 purely minis terial 
acts . ~Iuntor v . llomphil l, 6 • c . 10; <mall v . ... •iold , 102 JlO • 
104 . An oi'fic or ~1.uo ho.s outiob involving t ho exorcise of 
discret ion and also ministerial dutios ~ay aele~ate t o an 
a ss i stant or d eputy t he porfor.1anc e of the .alnister ial uut ios 
but co.ru1ot delega t- e t n o pe rforl.lance of the d ·1tios whic r1 in­
volve an exorcis ~ of his o£fic1a l discrotlon. ' tate ox rel. 
f,hrainka Constr uction Co. v • .dooe1• et al ., 226 Ilo . 229 . 

~he s a 1e r ulo concerning t •o delegation of discre­
tionary duties to an assistant is recognized and well estnu­
l .~. s"lod in othor jurisdictions, a Kansas c a ao an a. Kentucky 
case oach a ,aounclng the ::,ru .• e r ule are here c i tod and quoted 
f rom' 

549: 
I oore v • .• ilson (Kano . ~up .) , 11 5 Pac . b 48, 1 . c . 

" i'ho contention i s t hat t de duties de­
volving on the ev~ai ssioner involved 
thu axorc lsa of jUdgment and d i scre t i.on, 
ancl t ..J.at , in tha absence of stntutory 
authority, no d e puty could be appointed 
t o act in his stead. The statuto do~s 
empo 1or tho comti csloner to appoint a 
clerk, a s t enographer, i n spectors for 
s t ockyards ; to onploy laborers to as­
sist him when nec essary; and to cal l on 
sheriff s and eonsta0l es t o execute his 
orders ; but l t is conco~od that thero is 
no statute ompowerlne him to appoint a 
deput y . r he eeneral rule is t hat of fidal 
dutias of a uinlstori al character .aay b e 
delegated to another , but those requiring 
tao exercise of judgment and discretion 
c~1not , unloss s pecific st~tutory author-
1 ty to do s o is (liven. L1ke wise of . ·icors 
chosen ..;eco.uso of their exper ience or 
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spec ial f1tnoss and capaci ty are not 
po~~lttod t o delegate or intrust suCh 
duties to deputies or othor par:Jona . 
The s~o rule hu ~aen applied to 
arbi trators, ~xecutors, guardiana, and 
publ i c trustees , in wham personal trust 
is eonfidod, or who were chosen because 
of certain qualifications . J...echod on 
Agency , ocs . 1 88 , 190. At eo -.J.On law 
officers could appoint deputies for the 
dlschar.::;e or mero min1stor1al duties; 
but they had no authority to intrust to 
deputies the performance ot duties of 
a jud icial nature, or those t nvolving 
judg.:uent and discretion. In a general 
way, it nay be ~aid t hat t he presumption 
of the law is thnt an office is to 
held and executed bw the ane . cnosen for 
it, and eapocially ~hero it is necessary 
that t he off icer shall possess particul ·.r 
qualifications . In Mech~~ on Public 
Officer~ , ec . · 587, it is 3aid: ' In 
those ~ascs in which t h e propor oxocu­
tion of the office ! .. ()quires, on t he part 
of t~o officer, t ho exercise of judgment 
and discretion, the p_es. ~ption is thnt 
he was choson bocaus~ he was deemed fit 
ana eo~petent to exercise that judgment 
and discretion, md, un1oss pcmor to 
su ,st~tute another in hio placo haa been 
g1von to him, ho cannot delegate hia 
duties to onoth r .t 

"In Prel .l v . McDonald, 7 Kan . 426 , 12 Am. 
Uop . 423, it as hold thnt a marshal of 
a city of t he aecond class could not 
appoint a deputy to act for him, in the 
absenco o~ a statuto or an ordinance 
authorizing it . In Stato v. Hastings . 
10 ~is . 52o, it as hold that certain 
duties imposed on tho Secretory of .~ tate 
oould not bo delo6ated t o a ueputy or 
an n~~istant . It r os also hel d that a 
boaru of .1eal t h could not del ega to to 
others statutory power QDd discretion 
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spoclally vested in the board. 
Young v . CoWlty or Dl. cltttawk, 66 
Ior.n, 460 , 23 N. u. 923. In New 
York it has been hold that a oonrd 
of oxcise, fhoso dutien ir..volvod 
confidence and a trust to be exer-
ciood for the public good ~ could 
not delegate its authority to 
another . Board of J~cise v . 
Sackrider, 35 n. Y. 154. In Powell 
v. Tuttle, 3 n. Y. 396, lt was held 
that, if the duties are partly min­
isterial and partly o!' a judi cial 
nature, tho former na3 be cotlzn1ttod 
to n deputy, but that t ho latter 
could not be delegatod • . In State 
ex rel. v . lt:?ber , 226 uo . 229 , 126 
s . \. . 39'7, where the d uties of an 
officer, 1n a tax trRnsaction~ in­
cluded some wh1c~ involved diocrotion, 
and, followi ng the perfor~ance o~ the 
duties 1uvolv~ the exerc1so of 
discr t ionnry power, others of n 
oiniaterial character were to be per­
for ... lled, the court held that the officer, 
havins personall y porforued thone ~­
volving discro~ion, mi&lt autnor1zo 
other persons to perforu tho ronaining 
ones . - In the syllabus it was said: 
' An officer, to hom a discretion is 
1ntr,ated by law, cannot deles ate to 
another t he exercise thereof , but aftor 
he hao h~solf oxorc ised the discretion 
he may, under propor conditions, ·dole­
gate to another the p~rtormance or a 
ministerial act, such ~ ~ignine inatru­
lllonts , t o oviaonco tho result ot his . 
own oxe~·ciae of tho discretion. • 126 
s . w. 39?, syl . ·par . 3 . ~eo , also, 
Cotfoe v . Tucker, ? Iumph. (Tenn. ) 49; 
llolley v . county of range, 106 Cal. 
420, 39 Pac . 790; Hot>inaon v . Cha.pline, 
9 Io~ a, 91; PGople ex rel . ~oard ot 
Cnarities v . Davi s, 22 Uun (U . Y. ) 209; 
.ocncrn on .Agoncy , :-· ec. 190; 1 A. & B. 

· ~nc~c'l of L. 9?5; 22 A&u . nc)c ' l of 
L. 365; 20 eye . 1395. " 
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l'onroes ' Guardian v . 1onroe (Court of J.,ppeals of 
Kentucky), 285 ~ · • 250: 

" Tho first question raised is whether 
or not a deputy circuit clerk may 
appoint a ,;uardian ad 11 te:n. The 
guardian ad 11 te...1 in thi a case t"as 
appointed purouant to sectlon 38 of 
the Civil Code by tho deputy clerk o~ 
Iielaon circuit court at at 1me when 
that circuit court uas in vacation. 
It i s c oncedod that, hnd tho clerk 
himsel£ appointed th~s 3uardian ad 
litem, the appolnt.~nt ould have 
been valid, but it is insisted that 
a deputy clerk has no powor to CAke 
such an appointment, and the case of 
Payton v. wcQ~own, 97 I{y . 757, 31 S . U. 
8'74, 31 L . •h A. 33, 53 Aia • ... t . h &p. 
43'7, is cited and relied upon . In 
that case 1t was hold that a deputy 
cler .. could not grf.Ult a restraining 
order or to~porary injunction, altho~ 
t ho circuit clerk would under the facta 
have had the power to do ao . rn ·that 
case it was poin~ed out that, although 
section 678 of tho Civil Code provides 
that •any duty enjoined by this code 
upon a ministerial officer , and any 
act permitt ed t o bo done ~J hLm, may be 
perfol'"I:lod oy his lar1~l deputy,' yet as 
the granting of a rest~alnlng order or 
te-1porary injunction ia a judicial or 
quasi judicial act, tho authorlcy to do 
oo could not be .delegated and hence 
could not be done by a deputy clerk. 
It !J well settled that. in the absence 
or statutory authority, a deputy may 
not oerfo~~ tor hia principal any dutios 
judicial o.• quasi judicial 1n their 
nature . out that he may perform all 
other acts which his principal is auth­
orized to do . -:~- '1- -::- -:~ .,:-" 

The following br ief quotation stating the same rule 
is takon fro~ Corpus Juris , Vol . 46 , paeo 1063, par . 384: 
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n lthout statutory authority, capu­
tloa hnve no ) or or · ·i th respect to 
tho duties of an office involvinG t he 
oxor•cioo of j udgnent nnd discret ion, 
but all ministerial dut ies pertaining 
to tho offlco which t he principal could 
porfo~m ~a~ be performed by a deputy. 
~ ·::~ .. :_$. * "=·" 

!i.loo in :. achom on Public O!f1cero ls found the 
following , Sec t ... o • .~. 569 , p ago 3'11: 

· "A jud:cial o~ ~1cer cannot , i t 1s said, 
make a ~opu.ty, m.l.o=-s ho h ttth t1. clause 
1n hls patent tc onablo h:m; bocauae 
his judgment is roliea on in ttors 
r3lating to his o rfico, ~ich might oe 
t he roa.son of maki ng the grant to h1c; 
nei ther can a ministeri al of~lcer de­
pute one in his st$4d, if the office be 
to be perfo~ued by h in porscn; ~ut 
when nothing is requi red ~~t a su~erin­
t ondeney in the office, he !nay nake a 
deputy . · 

"It is. clear tnat t.b.e judges of eat ­
ntlnster 118!.. l , a.c well a:J all others 
havlng judicial author ity , must hold 
t heir courts in t heir propor parsons , 
and em not act "'iJy deputy, nor in any way 
tro.ns.ter t heir po\;or to n."'lot h.er . " 

J.'ho dut1ee of n proonte judt;e froquantly ~ oquire 
~~e cxercioo of a judici al discrGt 1on and at t1meD are purely 
.:dnisteria.l . 

Coneltt3ion . 

Aa thore is no ::: tatut ory author1 ty for the appoint­
ment 01 a a eputy or an assistant by a probate judge , a probnte 
judr e ca~ot nppol n t a deputy or a~ ~ lstm1t and confer on s uch 
deputy or nllsistant po\1or to p .rfor the duties of t he offi ce , 
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which l.ilVOlve tD.o exorcise of discretion. Howover, a probate 
judge .aJ delegate t o n clor~ or an assistant t he perfor~ance 
of t no purel y I!1lnis tor1al duties of t ho of f ice . 

Respo~tfully submitted , 

W. 0 . J ACl{SOlf 
Assistant ttorney- Goneral 

APPHOV ill : • 

11.0Y Uch.Ii1THIC~ 

"· t t ornoy-Goneral 

' OJ:EG 


