i

OFFICERS: mLECT1ONS: Present incumbents in townships
hold over for another term when
no election wes held.

April 15, 1943

\ FILED

Honorable iaurice W, Covert /// ;

Prosecuting Attorney

Texas County
Houston, liissouri

Dear 5ir:

We are in receipt of your reqguest for an opinilon,
under date of April 135, 1943, which reads as follows3

"Texas County has adopted the towne

ship orgenlizetlon law as provided in
Chapter 101 of the Statutes and is now
operating under township orgernlization,
One of the lownships in thils County,
Koubicdoux, falled and nezlected to

hold & Township Election as is provi-
ded in Artilcle 4 of the Chapter on
township orgarization, »ow the ques-
tion has arisen as to the legallty of
the old beard to continue in office for
another term or if the offices are va-
cant the question as to who has the
right to fill the vacancies. Ordinarily
vacarcies in all offices ir the township
except Justices of the "cace are to be
fi1lled by appointment by the lownship
Board, but in this instance there is a
question in my mind as to whether the
township has a legal township board.

If not then the law seems to be silent
as to whether or not the old officers
hold over urtil the successors are elec-
ted and quallified or whether the County
Court wovld have a right to appoint offi-
cers or whether the township could now,
at this lste date end irregular time,
hold a township election., The way the
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matter now stands all actions of the
township bosrd and of each and every
townshil: officer would be subject

to attack on the grounds that the
officer or officers performing such
official acts were not legal officers,
I would eppreciate an opinion from
your department on the above matter."”

Article 1, Chapter 101 and Sectlon 13944 of Article
4, of the Hevised Statutes of HMissouri, 1939, provides
that the election of the township officers in counties
under township organization should have been held on
March 23, 1943,

Sectlon 13945 K, o, slssouri, 1939, reads as foll-
ows $ :

"lhere shall be chosen at the blennial
election 1n esch township one trustee,
who shall be ex officio treasurer of

the township, one township collector,
and one township clerk, who shall be

ex officio townshlp assessor, one con-
atasble, two members of the bosrd, and
two justiges of tre peace: Provided,
the seme persons may ve e€lected members
of the board and justices of the peace,
at the same election, and hold both offi-
ces; also the same person may be elec-
ted constable and collector at the same
election and hold both offices at the
same time, by taking the proper oath of
each office and glving the bond required
by law," '

Under this section one trustee snd two members of the
board are chiosen at the biennlsl election. They compose
the board of directors as set out under Section 13976 kK,
S. Missouril, 1939.

section 13960 k, S, Missouri, 1939, partislly reads
as follows:

" % % + % Township officers shall hold
thelr offices for two years, and until
thelr successors are chosen or appointed
and qualified."
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The above section complies with Section 5, Article
X1V of the Constitution of Hissourl, which reads as follows:

"In the absence of any contrary pro-
vision, all officers now or hereafter
elected or eppointed, subject to the
right of resignation, shall Lold office
during thelr officlal terms, and until
their successors shall be duly elected
or appointed and qualified."

In construing Sectlon &, Article XIV of tlie Consti-
tution, the Suprcme Court of this State, in the case of
Langston v, Howell Cm;nty, 79 S, ¥, (2(1’ 99, pars. 35,4,
said: i

"Our Constitution (section 5, art. 14)
provides that: 'In the absence of any
contrary provision, all officers now

_or hereafter elected or appointed, sub=
jJect to the right of resignation, shall
hold office during their offlcial terms,
and until their successors shall be duly
élected or appointed and qualified,' end
section 11196 K, S, 1929 ?aection 9168,

KR, 5, 1919), Mo, 5t, fnn, Sectlon 11196,
re 6141, reads: 'All officers elected or
appointed by the authority of the laws of
this state shall hold thelir offices until
their successors are elected or appointed,
commissioned and qualified.' We find no
constitutional or statutory provision which
either expressly or by implication excludes
the county highway engineer, or the office
of county highway enginser, from the oper-
ation and eiliect of the foregoing constile
tutional and stetutory rule so that since
there 1s no !'contrary provision' the rule
80 presoribed must be applied, It 1s sald
in 46 C, J, 'p, 9683 'The general trend of
declislons in this country 1is that, 1n the
absence of an express or implied consti-
tutionel or statutory provision to the
contrary an officer is entitled to hold
his office until his successor 1ls sppoint-
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ed or chosen and has qualified.’
Langston's officlal term was fixed

at one year, but upon the expira-

tion thereof, no successor having
been appointed, his right to hold

such office, and his title thereto,
continued until the right of a duly
appointed and qualified successor
ettached, lis right to hold over

and his continusnce in the office

was of course corntingent and de-
feasible subject to be terminated at
any time by the appolntment and quali-
fication of his successor. During

the time an officer so holds over,
under the provisions of the consti-
tutional and statutory provislons,
supra, he holds the office as a de
jure officer (46 C. J. p. 969) and by
the same tenure, after the prescribed
term, until the right of his duly cho-
sen and qualifled successor attaches,
It therefore appears that the trial
court was in error as to the applic-
able rule of law, and in holding that
Langston was not entitled to hold over
and continue in office after the ex-
piration of the term Rrescribed by the
order of appointment,

We find no statutory provision which would prevent
the board of directors of a townshlp from holding over,
In view of the holding ir the case of Langston v, Hovell
County, supra, it is the settled law in thlis State that
where there 18 no contrary provision as to the term of
office or number of terms of office, the officeholder
holds office during his official term and until his
sgccassor shall be duly elected, or appointed, and quali=-
fied.

Also, in the case of State v, Brown, 274 S, W, 965,
par. 1, the court said:

"The law 1s well settled that, where
a public officer is elected or ap-
poli:ted to hold office for & definite
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period, and until his successor is
appointed or elected and qualified,
failure to appoint or eleect a suc=-

cessor at the end of such period does

not work a vacency. otate ex rel Lusk,

18 Mo, 3333 Stete ex rel. Stevenson v,
Smith, 87 Mo, 158, 1t follows that the
incumbent properly holds until his suc-
cessor 1s elected or appointed and quali-
fied, and it is then only that hils term
expires., Stete ex rel., Hobinsor v. Thomp-
son, 38 ko, 192; State ex rel, v, Ranson,
73 N0, 78"

Under the above holding the same law appllies in the case
of an election or an appointment. :

Since Section 13944 kK, 3, Missouri, 1939, sets the
time of the election, ard there is no provision for a
special election ai any other time, the election can
only be held at tie time specified. That an election
myst be held on the cate set out by stetute was held in
the cases of State ex rel baker v, Ilala, 47 o, 310;
State ex rel iclienry v, Jenkins, 43 o, 263 State ex inf,
ve. Lund, 167 lio, 228, 1. c. 2343 State ex 1nf. Smelt,
162 Mo, 512, 1. c. 5173 and State ex inf, Attorney General
v. Doths, 182 lio, 359,

CONCLUSION

1t is, therefore, the opinion of this department
that even though ore of the townships in Texas County,
winleh is under township orgarlzation, neglected to hold
an election for the election of the township board, the
presert incumpents hold over for another term until the
next election of township officers.,

it is further the opinion of this department that
even though no e€lection had been held that there 1is no
vacancy to be rilled, either by the county court or by
any board of directors of other officers who are appointed
by tke township boerd,

Hespectfully submitted

APFROVED EY: We « BURKL .
Assistant Attorney Yenersal

ROY me\lTTi"LlCi{ . . .
Attorney General of liissourl I B SRW



