
COUNTY 
COLLECTOR: 

All statutory requirements in sale fol.' de­
linquent taxes must be complied with exactly 
as prescribed. A sale held in any other 
manner renders the transaction void. - - - - - - - - ~ - - - - - -

Honorabl e Phil H. Oook 
ProsecutinG att orney 
Lafayette County 
Lexint;ton , ·:iso,jou1·i 

Dear Mr . Cook : 

July 6 , 1943 

Th i s office i s i n r e cei pt of' your lett er together with a 
r equest from Y.!X . Leu A. ..ollenitlan , vounty Collector of La­
f ayette County . The .4:ull t v:.ct 0-:: 11r . ollcnman ' s l et ter 
i s as fol l ows : 

''This of f ico de sires l.n1'o~·mu t:;ion concerning 
the stat u.s. of cer·t;a in t1·acts , lots or parcels 
of land that are now curri ed on our delinquent 
l and t ax book. 

"The l aw provi des t uat "Gh e Coll"'ctor i s re­
quired to advertise d.!lc of'fer for sulc these 
delin4.ue.at .Properties , and we ure not sure a s 
to the statu~ oi' so~.:e of these propertios . 

"In Novembe1· 1 939 and 1940 some of these pro­
perties wer e offered for sale by former Col­
lector Sam Smith , and at the t hird sale the 
properties were bid i n by ·::m. II . Cohrs as 
Trustee f or Lafayett e Ccunty . 

"·For t wo years , 1 941 and 1942 , the record of 
these proper t i es was mainta ined separate f r om 
the other delinquent proper ties , and kent in 
the ba ck of t he land book . The properties 
were sold for the taxes due for the year 1930 
and later. Mr . Cohrs ~uld not accept t he 
trusteeshi p of these prop~rties , cla iming 
that the sales were not les ally conducted , 
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and that Lafayette County has no legal autho­
rity to hol d or di spose of these properties . 
No deeds t o these properties were made by the 
Collector or accepted by the Trustee . 

"Due to the tact that this office will soon be 
r equired to advertise and otter tor sale de­
linquent properties now on the delinquent book . 
In view of the aboTe , can we again adve~tise 
the properties heretofore advertised and sold to 
rtr . Chors as Trustee, or, are ·these properties 
now out- lawed." 

An examinat ion of the pr ocedure under delinquent and back 
tax matters in t he State of Missouri reveals tbe fact that 
the following statutes apply to the problem as outlined by 
your collector: Sections 11126 , 11127 , 11129, 11130 , and 
11131 R. s . Mo ., 1939 . We will proceed t o t ake these 
s ections up in detail toget her with decisions as they ap­
ply t her eto . You will note that these s ections are not 
quoted because of their very great length and f or the fur­
ther reason that you are already familiar with the details 
of same . 

At Section 11126 we f ind the provi s i on that the collect or 
shall publish a list of delinquent l ands before the sale of 
any lands without j udicia l proceedings t o enforce a lien of 
the state for t axes . In its express terms t h is statute 
provides in detail how property shall be offered for sale . 
It gives expr ess direct i ons a s t o the mode and manner of 
the sale and l eaves no doubt as to the matter s pertaining 
to publication prior to the sale. 

We direct your attention to the decision of Sehl afly v . 
Baumann, 341 Mo. 755, 108 s . w. 2d 363 , 366: 

" * ~ * * * Statutory provisions pr escribing t he 
t ime and pl ace of tax sales have been strictly 

' 
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construed in favor of tho taxpayer and strict 
compliance therewith rigorously exact ed . The 
maxim, ' bxpr essio unius est exclusio alterius ,' 
is especially apropos . Keane v . Strodtman, 
323 Mo. 161 , 167 (II} , 18 S. f . (2d} 896, 898 . 
* * * ~ ~* " 

The court in Rubey v . Huntsman, 32 Mo . 501 , 504, said: 

" * * * * * The 9th sec. of the 15th art . of 
the act concerning Revenue (R. c. 18~5, p . 
949 , ) provi des that the sole shall be made 
'before t he courthouse door of the count y .• 
It is well established in this Stat e that a 
person cla iming to hold l and under a sale for 
taxes can only maintain his title when the 
l aw has been strictly pursued. It is imma­
terial whether it was more convenient to all 
per sons , or better i n any respect to sell 
within than befor e the courthouse; the law 
has prescribed the pl ace of sale , and that 
i s the only proper place; it is so because 
the l aw has said so , and there can be no r ea­
soning about it . (Reed v . Morton, 9 Mo . 868 ; 
Donohoe v . Veal , 19 Mo~ 331 ; Statetex rel . 
Donohoe , v . Richardson, 21 Mo . 420 . J" 

This Tiew is a l so held by the court in McNair v . Jenson, 
33 Mo . 312 , and the case of Rubey v . Huntsman , supra, is 
cited as authority . Further , in the case of Keene T. 
Barnes, 29 Mo. 377, 378 , the court held the following: 

"A county collector making sale of · land tor 
taxes under the act of February 13 , 1847 , 
(Seas . Acts , 1847 , p . 119 , sec . 10,) was 
bound to make his sales before the door of 
t he court-house of the county; so also he 
was required to set up at the court-house 
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door a copy of the advertisement by the r egister 
of lands of all the unredeemed lands of the state 
for sale, also to set up at the most public 
places in the county the twenty s l i ps received 
from the r egister setting forth the lands and 
lots advertised in each county. If these requi­
sites were n~ complied with, the sale by the col­
lector would be invalid." 

In Beckwith v. Curd, 347 Mo. 602, 148 s . w. 2d 800 , 803, t he 
Court said: 

"We think the rule is well established that 
·when an administrative officer sells property 
at a t ax sale, a strict compliance with the 
statutes is r equired. The omission of the 1 931 
and 1932 t axes from the notice of sale voided 
the sale by the city to the respondents because 
the notice did not include all the delinquent 
taxes as required by Section 6208 , supra , " 

And in State ex rel, Hayes v. Snyder, 41 s . w. 216, 139 MO. 
549, t he Court said: 

"The Stat e has t wo methods by statute for col­
l ecting taxes against real est ate . One is by 
s uit t o enforce the State's special lien against 
the specific piece of property; by the other, 
the collector is given power to seize and sell 
personal p~ope~ty , without judgment, for the 
payment of all taxes." 

At Section 11127 the period of sa l e and manner of bids is 
outlined in detail• and the decisions as they apply to 
this particular section may be foUnd as follows: Rot h v . 
Gabber t, 123 ~ . -;_2:'1,- 27 s . w. 528; Reeds v. Mort on , 9 Mo. 
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8?8; Co~ort v . Ballingal, 1~ Mo . 281 , 35 s . w. 609 , 612, 
in which the Court said: 

"When the process or collecting taxes by the sale 
of lands tor their nonpayment is a summary remedy , 
as in the case at bar, a nd the law requires that 
certain things be done by the officer making such 
a sale , in connection therewith , nothing l ess 
.than a strict compliance with such requirements 
will suffice; and, unle s s it appear that the law 
has been strictly complied vdth , the sale will be 
void . * * * " * * " 

And Kries v. Holladay-K1otz Land and Lumber Co., 121 Mo . App . 
184 , 98 s . w. 1086 , 1088 , which cites Reeds v . Uorton, supra , 
and i n which the Court stated t he following: 

" * * * * * We quote :from Judge Cooley's work: 
' At the common law it wa s necessary that one who 
claimed to have obtained title to property ot 
another under proceedings based upon a neglect 
ot public duty should t ake upon hims elf the bur­
den of showing that the dut y existed and had not 
been perf ormed , and that in the consequent pro­
ceedings the law had been complied with by those 
who had tham in charge . Expecially i t the pro­
ceedings would operate with severity , and be in 
t heir eff ects someth ing in the nature or a for­
f eiture , the law was strict in its requirement 
that his evidence should exhibit the proceedings 
from step to step, and show that each or the 
safeguards with whi ch the· statute had surround­
ed the delinquent tor his protection in this very 
emergency had been duly observed . And this ten­
derness tor his interests appeared but reasonable . 
or what service could it be that mteguards were 
provided, i t observance was not e ssential--it a 
careless or incompetent officer might overlook or 
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disregard t hem with impunity, and deal with the 
property ot the citizen as if his position as 
an officer of the government vested him with a 
dispensing authority over legislation, and au­
thorized him to make, in his discretion, a law 
tor the case as he proceeded . This r ule ot the 
common law has not been modified by decisions , 
and is still recognized and enforced where stat­
utes heve not changed it. It maT consequently 
be said to be the general rule that the party 
claiming lands under a sale for taxes must show 
affirmatively that the law under which the sale 
was made has been substantially complied wit h , 
not only i n the sale itself, but in all the an­
terior pr oceedings.• 

"The doctrine thus expressed has been declared 
in substance by the Supreme Court of this state 
from its earli est de cisions in construing every 
enactment which has been on our statute books 
regarding the sale ot land for taxes . Morton 
v . Reeds , 6 MO . 64; Reeds v . Morton, 9 Mo . 878; 
Yankee v . Thompson, 51 Mo . 234 . But the reason 
tor the acceptance of the doctrine defines its 
limits . It exists for the protection of the 
owners of propert y whose interests are sacri~i­
ced by judicial sales tor their ommissioneot 
p~blie duty . It is for them the law requires 
various acts to be done before their property 
can be sold; and it some official tails to per­
form one of the essential acts , the ~egal right s 
of the citizen having been i gnored to that ex­
tent , his property cannot be t aken from him. 
Hence we t hink the rule applies only in ceses 
wher e the contest i s between the nuroheser at 
the tax sale , or some one claiming under him, 
and the original owner or per son claiming under 
the latter, or , at most , in contr oversies be­
tween the holder ot the t ax title and some one 
asserting another title . It ought not to be 
applied in a case between the owner under a 
sale for taxes and an intruder who injuries the 
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inheritance without any clai~ of title or pre­
tense of r i ght to enter ~n the premises . • * * " 

Coming now to 0 ection 11129 , which concerns itself with the re­
oftering of delinquent lands and lots where they have not been 
sold under the first sale, we find it unnecessary to do more 
than cite this section. Also Section 11130 contains the pro­
visions of the third sale, and Section 11131 contains the ·pro­
vision that the county may bid in delinquent lands to protect them­
selves. 

CONCLUSION 

From the statutes cited and the decisions which we have off ered 
for your information we conclude that all of the prerequisites 
must be shown to have existed to enable the collector to hold 
the sale. The sale must be held exactly as prescribed by 
statute; and i f conducted in any other manner, t he conveyance is 
void . We are further of the opi nion that , since in the present 
1nstance no conveyance was ever made nor an acceptance given by 
the trustee, there has not been a compliance with the statutes in 
the sale of this property . Since we conclude that no sale was 
ever held in the nr esent instance, we fUrther f i nd that no stat­
ute of limitations could r un in the present instance . 

APPROVED: 

ROY :McKITTRICK 
Attorney-Gener al 

Respectfully submit ted , 

:::.. . I . "'ORRIS 
Assistant ~ttorney-General 

LIU: FS 


