ROADS AND BRIDGES: Town board may vote by mail and may on
subsequent appointments of commissioners
declare their first, second and third
choice. '

lareh 30, 1943

"H_“/FILED

Honorable %, M, Dawes
Presiding Judge of vcunty Court
Ripley County

Oxly, uMissourl

Dear Judge Dawes:

We are in receipt of your recguest for an opinion,
under date of March 26, 1943, which reads as follows:

"1 am writing you for ydfr opinion of
Sec. 8026 Hevised Statutes of liilssouri,
1929, in regerd to the appointment of
road commissioners, '

"he part that is not clear to me is
efter the district 1s organlized and

they have three comn.ssloners appolinted,
one for a term of three yeers, one for
two years, and one for ore year, should
the mayor end city council, where the
city 1s a greater distence than ten mlles
of the meeting place of the county court,
send in nemes of first, second and third
choice, or should they Jjust send 1ln one
name &8 there i1s Just one to be appointed
et the February Term of court each year
thereaftert"

Section €026 K, S, «issouri, 1929, mentioned in your
request, is now Section 8676 R, 5, missouri, 19359,
Section €675, supra, reads as follows:
"The mayor and members of the city coun-

e¢il of any city or town within any spec-
ial road district thus organized, together
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with the members of the county court

of the county in which sald district

is located, at a meeting to be held

in the county court room, at wrich meet-

ing the presiding judge of the county

court shall preside and the county clerk
shall act as clerk, within two weeks af-

ter the voters within the territory of

such proposed distriet shall adopt the
provisions of this article, shall, by

order of record to be kept by the county
clerk, appoint a board of commissioners
composed of three persons, designating

one to serve for thrce years, one for

two years and one for ore year, and in
Februery every year thereafter one com=-
missioner shall Ge appointed as above
specified, to serve for tnrea years; all

such commissioners shall Le resident tax-
payers of the distriet, and shall serve

until thelr successors are appointed and
cualiflied, vacancies to be filled as ori-
ginal appointments are made. Resignations
shall be to the county clerk. Removal from
the district shall crcste a vacancy. Such
commissicrers, vefore entering upon the dis-
charge of thelr duties, shall take ocath of
office, to be administered by the clerk of
the county court: Provided, that where the
clty is located a “rcater distance then ten
mlles from the meeting place of the county
court, the mayor &nd city council of the city
or town withir the road district for which
comuissioners sre to be appointed, may make

a written certiflcets of their choice, of the
commissioner or commissioners to te appointed,
designating thelr first, second ard third
choice and sesl the same and transmit 1t to
the county clerk by meail or by speclal messen-
ger and the cholce and selection designated in
such certificete shall bte given the ssme cone
slderation as though the boerd and mayor were
present at the meeting of the court: Provided,
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that such certificate shall be glven
over the signature of the mayor or
acting mayor attested by the seal of
the clty ard signature of the city
clerk."

It will be noticed 1n the proviso of the atove section
that the leglislature allowed the mayor and councilmen, of
citles in speclal road districts located more than ten miles
from the meeting place of the county court where the road
commlasioner or commissioners are appronted, to elect to vote
by mall end desigrate their first, second and third choice.

This statute was enacted for the purpose of economy
and making it certain that tne road commisslioner, or commis-
sioners, would be aprointed at the tlme of the election.

Under the statule 1t 1s rnot mancatory that they vote
by mail, btut, 1if they do vote by mall they must designate
their first, second and third cholce, ever after the first
meeting after the organization of the road district. Vhere
only one comnissioner is to be appnoi:ted, if the mayor and
council of such clty eleect to cast their vote by mail, under
thies sectlior they should desisnate thelr first, second and
third choice, ard in that way the commlissioner would be ap-
pointed.

That such a procedure should be followed was held in
the case of State ex inf. Holt, Pros. Attorney, ex rel. Jones
ve Meyer, 12 5, V. (24) 489, 1. ¢, 490, where the court said:

t

" % x % We have ruled the statute
as originally enacted authorized
each member of the meeting to cast
a vote; and, if the choice desig-
nated in the certificate 1s to e
given the same corsideration as
though a member was prescnt and
voting, then his choice designated
in the certificate must be counted
as a vote for commissioner. The
requirement that the first, second,
and third choice be deslisnated has
reference to the I irst meeting
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after the organization of the Glis-
trict, when three commissioners are
to be appolinted. Thereafter, at a
meeting for the appointment of only
one comulssioner, the first ballot
might not resuvlt in an appointment;

if so, on the second ballot the ab-
sent member's second choice could be
voted, ard so as to his third choice."
(Underscoring ours.)

In the last parsgraph irn the above case the court
specifically said:

"o - Thereafter, at a meeting

for the appointment of only one
commissioner, the first ballot
might not result in an appointment;
if so, on the second bellot the ab-
sent member's second choice could
be voted, and so as to his third
choice." (Underscoring ours.)

The court clearly held that vhere an sppointment
was to be made of one comnissioner, that 1s at some future
meeting after the first meeting, subsequert to the organiza-
tion of the road c¢istrict, if the mayor and courcil should
elect to designate by mail, they should designste their first,
second and third choice. The above case is the only and rul-
ing case on tihis sectlion of the statute.

CONCILUSION

1t 1s, therefore, the oplnion of this department, that
under Section 8676 L. S, lissouri, 19359, the mayor and city
council of & city located a distance of more then ten miles
from the place of the meeting of the county court vhere a
road comuissioner 1s to be appointed may send in their desigrs-
tion for sald sppoirtment or appointments by mail.
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It 1s further the opinion of t is department, that
if the mayor and council of s city in a special road district,
which eity is located more than eizht miles from the meeting
place of the county court where a roesd commissioner, or com-
missioner 1s to be appointed, elect to cast their vote by
mail, then they should, even though one commissioner only is
to be appointed, designate thelr first, secord and third choice.

Respectfully submitted

We Je¢ BURKE
Assistant Lttorney Yenersl
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ROY MeKITTRICK
Attorney General of uissouri
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