PURCHASING DEPARTMEN": Bomd required by certifying oifticer
BONDS ¢ must clearly show the infentiOn to
cover duties prescribed by House
Bill No. 500, 62nd Ceneral Assembly.

Novewber 20, 1943

71 q/rm///
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Honorable Forrest C. Donnell
Governor of Missouri
Jefferson City, Missouri y

Dear Governor Donnell:

Under dute of November 16, 1945, you wrote this office
requesting an opinion, as follows:

"Seotion 14592 (House Bill No. 500 of the
Sixty-Second General Assembly) reads as
follows:

'No department shall make any pur-
chase except through the purchasing
agent as in this chapter provided,
The purchasing agent shall not fur-
nish any supplies to any departwent
without flrst securling a certifica-
tion from an officlal of the depart-
ment, designated by the department
to act in its behalfl, snd who shall
furnish bond in an amount deemed
sufficient by the Governor to pro-
tect the state agalnst any loss,
that an unencumbered balance remeains
in the appropriation and in the al-
lotment to which the same is to be
charged, sufificient to pay therefor.
The purchasing agent shall be liable
personally and on his bond for the
amount of any purchase wade by him
without such certification and the
departmental official shall be liable
personally and on ihis bond for the
amount of any faelse certification.’
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"Your opinion, as soon as possible, 1s
respectfully revuested on the following
question:

Will a faithful performance bond
suffice as the bond of the official
of the department, designated by

the department to aet in its be-
half, under the provisions of House
Bill No. 500, or is it required that
the officlal of the department desig-
nated by the department to act in its
behalf furnisn a new bond conditioned
on there remaining an unencuwbered
balance in the appropriation and in
the allotment to which the same is to
be charged, sufficient to pay there-
for?™

Section 14592, R. S. Missouri, 1959, before its amend-
ment by House Bill No., 500, enacted by the 62nd General
Assembly, provided that no purchase shoula be made without
a certificate frou the state auditor that there remained an
unencumbered balance in the appropriation and in the allot-
ment to which the purchase was to be charged, sufficient to
pay therefor.

By way of introduction to a discussion of your yues-
tion, it is desired to call attention to some elementary
principles of law applicable to bonds.

In 11 C. J. S., page Y98, is found the following defi-
nition of "bond": :

"4 bond is an obligation in writing, usu-
ally under seal, binding the obligor to
pay a sum of money to the obligee, some-
times with a clause to the effect that on
performance of a certain condition the ob-
ligation shall be void."”

And on page 417 1s found the following rule concerning
the construction of bonds:
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"A bond, like other contracts, should
be construed according to the fair im-
port of the language used therein."

A8 4 bond is a contract, the terms of the bond would
to some extent govern the matters covered by the bond, and
if the bond was givén to comply with a statute, the statute
under which the bond was glven would also have to be con-
sidered. The guestion asked in your letter 1s very broad
and the answer given will necessarily have to be equally as
broad. Because the language of the bond anda any statute
under which the bond may be givem would have to be consid-
ered, there may be some exceptions to the coneclusion ex-
pressed herein.

In the recent case of State ex rel. Jefrferson County
v. Sheible, 163 S. W. (24) 559, 1. e¢. 560, is found the fol-
lowing extract concerning construction of bonds:

"The general rule requires that a bond
should be construed to carry into opera-
tion the reasonable intention of the par-
ties, and such construction should be
given when it can be fairly done, to sup-
port rather than defeat the bond. 11
CedeS., Bonds, sec., 40. Furthermore, the
rule is established in this State 'where
a bond is given in pursuance of a statute,
courts will, in enforeing the bond, read
into it the terms of the statute which
have been omitted, and will likewise read
out of it terms included in it that are
not authorized by the statute.' State v.
Wipke, 545 Mo, 283, 133 S. W. (2d) 354,
o07; State v. Vienup, 547 Mo. 382, 147

S. We 24 627.

"We had a case involving similar doetrines
before us in Fogarty v. Davis, 305 lo. 288,
264 5. W, 879, 880. In that case the court
found that through inadvertence the wrong

printed form of bond was used. However, it
held that the statutory provisions intended
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must be read into the bond given, stat-
ing: 'The rule in this state is that, in
construing a statutory bond, the provisions
of the statutes must be read into it and
construed as a part of it., "When parties
execute a statutory bond they are charge-
able with notice of all provisions of the
statute relating to their obligation, and
those provisions are to be read into the
bond as its terms and conditioms, * * *
These provisions are a part of the bond of
which both principsl and surety must take
notice." State ex rel. v. (Manhattan)
Rubber Mfg. Coe., 149 Mo. (181), loe. cit.
212, 50 S, W. (3al), 330, ™ * * * mig
does not strike dowa the hornbook proposi-
. tions that the obligation of the surety
should not be stretched or swollen by mere
implication, and that sureties are favor-
ites of the law and are entitled (subject
to some qualifications) to stand on the
terns of the bond, construed strictissimi
Juris. It merely puts the matter on a
common sense footing as between man and
man by reading the written law into the
bond, dliscerning the objects to be sub-
served by the bond, and getting at the true
intent and mesning of the bond by epplying
its terms to the objeects sought, The gen-
eral language of the bond must be inter-
preted in the light of these considerations."
Henry County v. Salmon, 201 Mo, (136), loec.
eit. 162, 163, 100 3., W. (20, 27. "All
statutory bonds are to be construed as
though the law requir and regulating theum
was written in them. * * *" Zellars v, (Na-
~tionsl) Surety Co., 210 Mo. (86), loec, cit.
92, 108 s, W. (548), 549.' 3See Camdenton
Consol. School Dist. v. New York Cas. Co.,
540 Mo, 1070, 104 S. W. 24 319."

\

In the early case ol 3tate ex rel, Moore v. Sandusky,
46 Mo. 377, 1. ¢. 381, is the following:
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“No principle is better settled than
that the liablility of a surety is not

to be extended by implication beyond the
terms of his contract. To the extent
and in the manner and under the circum-
stances pointed out in his obligation,
he is bound, and no further.”

Following this case, in the case of The llome Savings
Bank v, Traube, 75 lio, 199, 1. ¢. 202, we find the court
again stating the same principle: .

. m ¥ * X The general rule in regard to the
liability of sureties, is well settled
end nes been repeatedly announced by this
court. In the State v. Sardusky, 46 Mo.
581, 1t was said: 'The llability of a
surety is not to be extended by implica-
tion beyond the terms of his contraet., To
the extent and in the manner and under the
circumstances pointed out in his .obliga-
tion, he is bound, and no further.' The

. same rule is asserted in other cases.

Blalr v. Perpetual Ins. Co., 10 Mo. 560;
Nolley v. Callaway Co., 1l Mo. 4€5; State
V. Boen, 44 lo. 262; Orrick v. Vahey, 49
Mo. 4351; City of St. Louis v. Sickles, 52
Mo, 122."

In this case the principal had given bond for the faith-
ful performance of his duties as s bookkeeper in a bamnk, and
at times he performed services as teller in the bank. The
court held his bondsmen liable on the bond for the wrongful
acts committed 2s bookkeeper but not liable for the wrongful
acts committed while acting as teller.

In another early case, State to the use of Carroll
County v. Roberts, 68 Mo. 234, 1. ¢. 256, we find another
statement of the principle regarding the construction of bonds:

"The State cannot, by a legislative act,
materially modify a contract between her-
self and a citizen, any more than she can
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impair the obligations of a contract be-
tween citizens. 7The Legislature cannot
increase or veary the obligations of a
citizen in a contract entered into by him
with the State, and the effect of suech
legislation as we are considering, 1ir it
does not release tne security, is to ex-
tend his liaebility on the bond for a long-
er perioa of time than he agreed to be
bound, and to inerease the risk he has
takeu beyond that which he assumed when

he executed the bomd, By the law, when
the obligation was enterea into, the col-
lector was required to settle with the
county court on the Jrd Nomnday im December.
By the aet of 1870, that settlement was
postponed to the ord Monday in Junuary.

No officer in the State, nor any Jjudiciul
tribunal could, after the act of 1870, de-
mand of the collector a settlement beifore
the Srd Monday in Junuary, or the payuent
ol the balance of moneys then in his hands
within thirty days after such settlewent;
and to hold the securities liable, under
tnese eircumstances, would be to declare
that the State, by an asaet of the Legislature,
may extena the time for wnich the securities
have agreed to be bound for the principal,
anl by thus modifying the coatract, hold
them lieble for risks which they did not
agree to take. The State has no more right
or authority to change a contract betwixt
her and an individual, then she has to com-
pel the individual to make such a contract
in the first instance."

This was a suit on & ¢olleector's bond and the law re-
specting the time for meking settlement had been changed and
more time allowed the collector for meking settlement.

In a suit on an appeal bond, in the case of Schuster v.
Weiss, 114 Mo. 158, 1. c¢. 169, the court used the following
language:
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»,.nd while the authorities all agree
that the creditor and prineipal cannot
vary or enlarge the liability of the
surety, it 1s equally well settled that
the state or government cannot change
the responsibility of the surety on of-
fieial honds to the stute by shanging or
enlarging the contract of tne prinecipal,
?I act of the legislature. .Accordaingly

t wis ruled in State to use v. Roberts,
68 Mo, 254 that a change in the law by
which the time for the annual settlement
of county collectors 1s fixed a month
later than that provided in the law when
the bonds of the collectors were given,
operated to discharge the sureties. .nd
in Bartlett v. Attorney General, Parker,
278, and Bowdage v. Attorney General,
Parker, 278, and Bowdage v. Attorney Gen-
eral, Parker, cited and approved by Met-
calf, Judge, in Grocer's Bank v. Kingman,
16 Gray, 475, it was held that a bond
ziven as security for a colleector of cus-
toms was held not to extend to a new dut
.laid on certain artieles after tihe bO
was given. See also Bonar v. McLonald,
S H. L. Cas. 226; Pybus v. Gibb, 88 Eng~ .
lish Common Law Reports, 902, These cases
sufiielently indicate the law of the ad-
Judicated cases.”

CONCLUSION

From the foregoing, it is the opinion of the writer
that any bond glven to comply with the provisions of Section
14592, R. S. Mlissouri, 1959, as amended by House Bill No,
500, enacted by the 62nd General Assembly, Laws of 1943, page
1004, should clearly and unegquivocally show by its terms that
it is given for the purpose of complying with that law. In
the event of the designation of some person not heretofore
under bond for the performance of the duties prescribed by
House Bill No. 500, enacted by the dz2mnd General Assembly, a
bond comditioned for the falthful performance of the duties
of certifying officer under the provisions of Section 14592,
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as amended by House Bill No, 500, would be sufficient.
However, for an ofriecer who is already required to give

a bond for tne performence oi his duties, a new bond should
be reguired which would clearly show the intention of the
parties that it should cover the perforuance of the new
duties,

Respectiully submitted

“". 0. J.AGKSON
s8sistant .ttorney General

APPROVED:

ROY MeKITTRICK
Attorney General
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