TAXATION : "
SALES TAX: House Amendment No. 1 to House Bill 125 would
' sub ject all ultimate consumers of electrical
current, steam heat, water and gas, to the
provisions of the sales tax, except those

which are exempt under Sections 11409 and 11483
of the Act.

Aprll 14, 1943

w0 [FILED

Hon, Joseph A. Falzone J/
lissourl State Senator

256th Distriet
Jefferson City, lillssourl

Dear Senator l'alzone:

This is in reply to yours of April 12, wherein you
submit and request as follows:

"If you will refer to the Journal of the
House for Thursday, April lst, Page 928,
you will find that Amendment No. l. was
adopted by the louse and reads as follows:

'4 tax equivalent to two (2%) percent of
amounts pald or charged on all sales of
electricity or electrical current, steam
heat, water and gas (natural or artificial)
to users or consumers.'

Jhe original law and the original 51ll used
the words "domestle, commerclal or Indust-
rial", which words were replaced by the words,
"users or",
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I would appreciate your furnlshing me with
an opinion immediately as to Jjust how this
amendment affects individuals, partnerships,
firms or corporations of this State. In
other words, will ti:ls amendment embrace a
field not now covered by the law or the Bill
in its original form?"
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tub=-section (g) of Section 11407 of House 31ill 125
defines "sale at retall as follows:

"(g) 'Sale at retall' means any transfer
made by any person engeged in business
as defined herein of the ownershlp of,
or title to, tangible personal property
to the purchaser, for use or consumptlon
and not for resale in any form as tan-
z1ble perscnal property, for a valuable
conslderation. Where necessary to con-
form to the context of this article and
the tax imposed thereby, it shall ve coun-
strued to embrace:"

By thils definition It will be seen that the tax is imposed
only on the sale of tihe taxable article, when it is sold
to the ultimate user or consumer and that if it 1s to be
so0ld again in any form as tangible personal property the
transaction 1s not taxeble under the Act.

Section 2 of sub-section (g) of said tection 11407
of the /ict reads as follows:

"(2) cales of electricity, electrical
current, water and zas (natural or
artificial), to domestic, comuerclal or
industrial consumers,"

Thils tection in its present form 1s 1In the same form that
the sales tax act was in when it was before Uhe lupreme
Court in the case of State ex rel. Kansas Clty Power and
Light Company vs. Smith, State Auditor, 11l 5. W. (2d4)
513.

In describing the btuslness and transactions of the
Lansas City Power and Light Company which the Avditor was
attempting to tax under the section similar to sald Sectior 2
supra, the court saild, 1. ¢. 513:

"Respondent 1s engaged in selling and
furnishing electricity or electrical
current, and the sole question in this
case 1s whether 1t (respondent) is lia-
ble for tax on the sale of electrical
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current sold to Kansas City, the clty

of Sweet tprings, and the city of Glas-
gow, where it is used tc pump water for
their municlpally operated waterworks
systems, ana for tax on the sale of
electrical current sold to the Kansas

City Public Service Conpany, used 1in
propelling 1ts street cars over 1lts gtreet
railway system in Kansas City, lo., and
Kansas Clty, Kan," % % #

Construlng this fectlon the court at l. c. 514 sald:

"Our consideration is finally narrowed
to the construction of subsection (b)

of section 2 A. llespondent contends
that the words "domestic," "commercial,”
and "industrial" were intended by the
Legislature to be used in their restric-
tive meanings, and that the electriclty
sales here Iinvolved were not made to
consumers coning within thils cessifi-
cation; therefore, the act does not ap-
ply. On the other hand, appellant con-
tends thet the gquoted words are used in
thelr broad and most general sense, and
that 1t was the legislative intent to
cover the sale of all electrical current.”

In that case the court held that the words, "domestic,"
"commercial,™ and "industrial" were intended by the Legislature
to be used in thelr restrictive meanling anc ruled the case as
followe; 1. ¢. 5156, (7)

"ie have come to the conclusion that the
electricity sold to the Kansas City Pub-
lic tervice Company, used to propel its
street cars over its street car systen,
and the power used by Kansas Clty anc the
cities of Sweet Springs and Glasgow in
pumping water, is used nelther for com-
merclal nor Industrial purposes within
the meaning of this act, and therefore is
not subject to the tax in question."

Apparently thls smendment has been made in light of the
ruling made by the court in the lansas City Power and Light
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Company case. In other words, when the court ruled in that
case that the Legislature used these words in their restric-
tive meaning, then by striking out these words the section
as amended would be all inelusive. In other words, by the
proposed amendment the tax would not be limited tc retall
sales to ultimate users or consumers of electriclty, elec-
trical current, water and gas (natural or artificial), which
are domestlic, commercial, or industrisl consumers, but it
would by imposed on all such sales, repardless of the nature
of the business which used or consumed such products so long
as such user or consumer are not cxempt under fectlons 11409
and 11453,

This amendment would not apply to transaptions wherein
electricity, electrial current, gas or water is scld to a muni-
cipality which is to re-sell it to users and consumers because
under the definition of the term "retail sale," as defined in the
act, the tax cannot be Imposed until 1t 1s sold for ultimate use
or consumption. The amendument would affect Industrial partner-
shlps, filrms or corporations in the same manner.

rHespectfully submitted,

TYRE W. BURTON
Asslstant Attorney General

APPROVED:

ROY MeKITTRICK
Attorney Ueneral

TW3/mh



