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Honorable Wi lliam E. Gl adstone 
Coun"'jy Clerk 
Gentry County 
Al be..ny, Missouri 

Dea r Sir: 

Thi s ~11 a ckhowledge r eoeipt of your lett0r 
of November 5, 1943 , pre senting tor our opinion the 
following : 

The office ot 'l1 r ustee of Cooper Township 
was made vacant by the death or Mr. J. L. 
Grantham, t h e Trustee. The Township Eoard 
appointed a person to fi ll that va oanoy and 
on the same day, namely; Novanbor 4 , 1943, 
t he County Court 11.kewise made an ap~oint­
ment to t ill suoh vaoanoy. The person ap­
pointed by the Township ~ard iB now serv­
inP as Trustee , am you a sk who ia entitled 
to suoh of fice, the person an~ointed by the 
Township Board or the person appointed by 
the County Court. 

Section 13962, R. s . Uo . 1939 , provides: 

"Whenever e.ny township shall rail to elect 
the proper number ot otfioere to wh ioh such 
township maJ be entitled, or when any per-
son elected or appoint e4 shall tail t o quality , 
or when any Ta oanoy shall hapnen in any town­
ship ot fioe from any cause, it shall be l awful 
for the township boa rd to fill suoh va.oanoy by 
appointment, and the person so appointed shall 
hold the ottioe and disoha r P,e all ·the duties ot 
the same during suoh unexpired torm, and until 
his suooessor is elooted or anpointed and ouali­
fied, and sha ll be subject to the same penalt1e• 
as it they had been duly elected: Provided, tha t -
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any vacancy i n the office ot iustice ot the 
bace or in tlietown.Shlp boar Shall De mled 
_£Z apnOI'ntiiien:tor the county court.H -

(Underscorings adaed.) 

This section was f ormerly section 13198, R. s . llo. 

The exact question was passed upon b.r the Supreme 
Court ot our State in the case ot State ex rel. Kent vs. 
Olenhouse , 23 S . w •• (2d) 83. The facts there were about 
as follows: 

One E. M. Conway was elected Trustee ot Chilli­
cothe Township , Livingst on County, in the Town­
sh ip election. He duly' qualified as such and 
entered upon the discharge ot his official duties 
and then died . The County Court ot Livingston 
County anpointed one 111nans as Township Trustee 
to till the vacancy. Winans tendered his bond 
to the Township Board. The two aurTiTing members 
could not agree; one contended that Winans was 
duly appointed and entitled to the office and the 
other meaber contended that the Board and not the 
County Court had the right to apnoint the Tl'ustee . 
A taxpayer ot the Townahip then tiled a mandamus 
action to compel the two members ot the Township 
Board to till the vacancy in the ottice ot Trustee 
by appointing a succe~sor to Conway, a nd to organ­
ize the Township Board by the e l ection ot a presi­
dent . 

In denying the relief sought the Supreme Court held: 
(23 s . '.'I . (2d) l.c. 86: 

"137 express terms of the sta tute, the township 
trustee is made a member of the board ot direc­
tors; therefore, a Ta oancy in the office ot town­
ship trustee creates a vacancy 1n the board ot 
directors . Section 13198 ot the statute here­
tofore quoted vesta author! ty in the coUJlty court 
to till vacancies in the township board. As the 
township board is, in tact, the board or directors. 
it logically follows tha t the county court and not 
the township boa rd is a uthorized to fill the Taoanc7 
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in tbe bOard of directors caused by the death 
of M. E. Conway." 

It was ruled: (l.c. 96-87.) 

"We will suggest in passing that it appears 
from the pleadings that the county court ap­
pointed and oormnissioned one Joseph F . Winans 
to till the Tacancy in the ottice of trustee 
and member of the board of directors, and that 
he duly qualified as such b7 taking the oath 
of office and tendering a sufficient bond a e · 
required b.Y statute. If these · tacts are true, 
1Vl.nana bond should be o.pproTed, he should be 
recognized and accepted as trustee and a member 
ot the board of .directoJ>s, an4 the board should 
elect a president and proceed to transact the 
busin~ss of the township; but we are pGwerless 
to compel such acti on in this proceeding for 
r easons already stated, and for the further 
reason that the pleadings do not a sk for such 
relief.* * *'' 

CONCLUSION 

Therefore, it is the opi nion of this office tha t · 
when a vacancy occurs in the office of Township Trustee , 
and Ex Officio Treasurer • the CountT Court and not the 
Township Board, has the authoritT to fill such vacancy 
by appointment. 

Respectfully submitted, 

Vane c. Thurlo 
Assistant Attorne7-General 

VCT:ir 


