CRTUINAL COSTS: Where property is taken from a dwelling
1 house, ‘valued at less than QEO.OO,Jcounty
pays the costs; and, if more than $30.00,

the State pays the costs.
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June 10, 1943

.r, Arthuar U, Coodman, Jr.
Frosecuting Attorney

wernett, llissourl

Dear Sir:

Tils 1s in reply to your letter of June Bth, 1943,
in whlch you request an opinlon from thils department, as
follows:

"Please advise e whether or not in your
opinion a county 1s liable for the costs
in a casée wherein a defendant who 1ls 16
years of age pleads ~ullty to larceny
from a dwelling honse and hls punishment
1s by the Court fixed at confinement in
the liissourl Training School for Boys for
a term of three years.,"

Section 4459, K. 5. lo. 1939, reads as follows:

"If any larceny be comnitted in a dwell-

Ing house, or 1ln eny boat or vessel, or

In any railroad cer, or street car or
Interurban car, or by stealing from the
person, 1f the value of the property talen

is thilirty dollars or upwards, the offender
shall be punished by Imprisonment in the =
penitentiary not exceedins seven yeers."

/3ection 4460, H. 3. llo. 1939, rends as follows:
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"When the property taken under the
circunstances stated in the next pre-
ceding section is less than thirty
dollars in value, the offender may be
punished by imprisonment in the penl-
tentiary not exceeding seven jyears,
or by lmprisonment in thn county Jail
not exceeding one year."

The above two sections are applicable to cases In
which the charge 1s larceny in a dwelling house. In most
criminal prosecutions under these two sectlions there is a
combination of burglary and larceny and, upon an acquittal
of the burglary charge, it would be necessary for the
trial court to instruct on the larceny charge as to all
degrees. If the property taken in the dwelling house 1s
$30.00 or upwards, the sole punishment would be imprison-
ment in the penlitentiary, but if the property taken in
the dwelling house 1s less than {30.00 the punishment may
be as low as one year in the county jall, as set out
under Section 4460, supra. State v. licholaa, 222 lio.
425,

In your request you merely state that the defendant,
who 1s 16 years of age, plead guilty to larceny from a
dwelling house and was sentenced to the lMissouri Tra
School for boys for a term of three years. Even i1f the
property talten was valued under 30.00 he could have re-
celved a sentence of three years in the penitentiary. The
Informatlon to which he plead guilty, of course, sets out
the value of the property taken and would be the governing
authority as to who should pay the costs in the case,
where the confinement 1s fixed In the Missouri Training
School for Boys.

The sectlon applicable to your question is Section
4221, R. 5. lo. 1939, which partially reasds as follows:

"In all capital cases in which the
defendant shall be convicted, and in
all cases in which the defendant shall
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be sentenced to lmprisomment in the
penitentiary, and In cases where such
person 1s convicted of an offense
punishable solely by imprilsomment In
the penitentiary, and is sentenced to
imprisomment in the county jall, work-
house or reform school because such
person 1s under the age of eighteen
vears, the state shall pay the costs,
if the defendant shall be unaeble to
pay them, except costs 1ncurred on be-
half of defendant, # « * * # =

Under thie above sectlon it willl be specifically noticed
that the state only pays the costs when the defendant is
unable to pay them, and when the convietion was had of
the 16 year old boy on an offense punishable solely by
imprisonment in the penitentiary. If the conviction was
had under Section 4459, supra, then, under Section 4221,
supra, the state should pay the costs, Dut, 1f the con-
victlon was had under Section 4460, supra, which applies
to property taken where the value was less than {30.00,
the county should pay the costs.

CONCLUSION

It 1s, thorefore, the opinion of this departiient that
where a defendant, who 1s 16 years of age, pleads gullty to
larceny from a dwelling house and his punlishment 1s, by the
court, flxed at confinement in the liissouri Tralning School
for Doys for a term of three years, the county should pay
the costs 1f the value of the property is {30.00 or less,

and the state should pay the costs if the value of the
prOportv is {30.00 and upwards. If the defendant was charged
and plead puillty to a delinquency chwur o in which the evidence
was larceny from a dwelling, the county and not the state
would be llable for the costs. In order that the state be
liable for the costs 1t would be necessary that the defendant,
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who is 16 years of asge, should be flled upon ' the criminal
court on a crinlnal charge on an offense whiel. is punishable
solely in the penitentlary, or punishable as a caplital oifense.

despectfully submltted,

Assistant Attorney-Gereral
ACrPRUVED:

RUL [ ChITMRiCL
Attorne-General
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