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TAXATION : 
SOLDIERS AND SAILORS: 

Penalty and interest on delinquent 
taxes of persons in military service 
forgiven. DELINQUENT TAXES : 

June 16 , 1943 

.. r. H . L . Gruner, Collector 
City of ~t . Lou~s 
110 C 1 t:r :!all 
St . Louis, u1ssour1 

Dca.r Sir: 

T~' o is to a.ckno~lodGO rocoipt of your letter of rocont 
do. to i.."1. wl1ic!1 you request tho opinio of t :1.:.s depa.rtr:umt . 
:.our let tor is a.~ follous: 

1 " I ha.vo boon infornnlly advised t!1at undor 
provisions of Article V of tho 3oldiers nnd 
Sailors Civil l~l~ef Act, soldiers, sailors 
and others corninr nithin the provisions of 
this Act cannot bo required to pay any 
ponaltios on delinquent taxes , but that s nmo 
uould bo d1s chnreod upon paycent of the face 
~ount of tho tax bill, with six por cent 
intoroat :?Or onnun, f1g.:~rod to the dnte of 
pnymont . 

"r:::.ll you bo cood enouah to lot us have your 
opin1 Jn as to rrhether or not under tho pr o­
v_siono of this Act, ne aro , (1) por.wittod 
to add to tho ~ill t~o usunl tno per cent 
for collection co~ission in addition to t~o 
above six per cent, (2) if ~o are not ~er­
mittod to add t:1e two por cont, are we then 
po~tted to rot~ln two per cant commission 
out of s~x 9or cont intorost . 

"The above wlll be a nnttor of intorost to 
all Collectors in t~o Jtnto of • issourl , as 
our off1co3 aro nnintnined solely on cor-:r.tis­
siot...3 ." 
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Since you r efer to Art i cle V of t he Soldiers' and 
Sailors' Civil Rel i ef Act as found at page 98, Ti tle 50, App., 
we sot f orth Subdivi sions 1, 2 , 3 and 4 of Section 151 thereof, 
r elating to taxes and publ i c l ands, as foll ows: 

" (1) The pr ovisions of t h is section 
shall apply when . any taxes or assess­
men ts, whet her general or special, 

# 

fall ing due dur ing the period of mili-
tary servi ce in respect of real pr operty 
owned and occupi ed for dwelling or busi ­
ness purposes by a person ~ military 
servi ce or his dependents at t he co~­
nence~ent of his period of ~ilitnry 
service and sti ll s o occupied by his 
dependents or empl oyees are not pa id. 

"{2) ,Then any person 1n military ser -
vi ce , or any per s on 1n his behalf, 
shall f i le wi t h the col l ector of taxes , 
or ot her officer whose dut y i t is t o en­
force the collection of taxes or assess­
ments, an affidavit showing (a) t hat a 
tax or assessmen t has been assessed upon 
property which is t he subj ect of thi s 
section, (b ) t hat such tax or assessment 
is unpaid. and (c) that by reason of s~ch 
military serTi ce t he abili t y of such 
person to pay such tax or asaess~ent i s 
materially affected, no sale of such prop­
erty shall be made t o enf orce t he col lec­
t ion of such tax or assessment, or any 
proceeding or action f or such purpose 
co~nced, except upon leave of court 
gr anted upon an appl i cation made t heref'or 
by such collector or ot her off'i cer . The 
court t her eupon may stay aueh pr oceedings 
or such sale , as pr ovided 1n t~s Act, for 
a period extending not more t han aix months 
arter t he termination or t he war . 

. 

"( 3 ) \7hen by law such pr operty may be sold 
or f orfeited t o enforce t he collection of · 
such tax or assess~ent, such person in mil-
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.:. tary service s~mll have t ho r1g_11.t 
to redeem or cou~nce run action to re­
dee~ such ~ro)orty, at any t~o not 
later t hn.."'l sL• no!lt"!.s after tho tor:.t­
ination of suc:1 oorvice , but in no case 
lnter t han nix oor ... t hs after t ho tortli­
nntion of t no ~ar; but this shall not 
bo ta ~on to s~orten any period , no~ or 
horoaftor provided by t he laws of any 
j~nto or 1errito~ for s uch redo~pt1on . 

" ( 4) ..... .Lenevor any tax or o.so~asnent 
3llnll no t bo paid \1he'l"l duo , such ta."t or 
assess ... cr..t due a..'ld unpaid shall beo.r 
ir.tcrcat unti l paid at t ho rate of s:!.x 
,or co .. "lt u;:.1 por a_nnu~l, rr,d no ot ' 1er pen­
alty or _:;.tter t.st s·ta.ll be i nc':rrcd by 
rea.soH of such non""ajlllent . Any l:en for 
ouc!1 \U'l""'S.id taxes or o.ssoss:,to·l t s ho.ll 
a l s o include such interest t 'heroon . n 

You desire to l::nou w!1ether yo1.t are ( 1) pei'I!li ~ted to 
add to tho bill ·;;!:.c ucua.l t o per cent for collocti ""'-:. com­
n~ss-on i n addition t o t~e slx por cent interest per a~unt, 
(2) if not norMitted to add th~ tuo por cont arc .. ·ou t hon 
pernittetl to rota~'l t~o ~or cent colloct1o~ c~-;-1sslon out 
of t _e six per cent interest abo"Vc reforrod t o . 

iJr;.C:er t : .;.o :_- r ovioions of Sections 1118:3 lL"'ld lll~G , .\ . 3 . 
:ro . 19:J:; , t r..o coJ.lector is er titled as l"l~s foo f or collact­
i~~ dolinquo~t taxos tno ~r con t on a ll suns collected, 
~~d t ltis is the t~o per cent coMmi ssion w~ich you refer t o 
in ~our letter of request . 

Jection 11Z35, R. :3 • • ·o . b J3J , pr ovices t hnt t ho col­
lector of t :1e c.i"C:; of .,)t . ... .ouis s:'1All collect t he state 
ta.xes in t !1e snmo uanner nnd to t ho sana oxte-.:t ar ... .<l do a..."td 
perform all othor tb1ns s apportaininc thereto, as f ully t o 
all inten ts and purposes as no~ requi red, or as nay be re­
quired , of t~e county collectors . 

lor t he purposo3 of t is opinion it is unnecossary for 
us to set f orth tr...o nbove s tatutos . 
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It wll l bo obsorvod , by t:1c provi sions of Subdivision 
(~J o:.:· t o ..>Oldierst a.TJd ~ailors' Civll rlelief net , quoted 
e:oove, t-~a.t t:...o .t cdcra.l sto.tuto :10.s placed on t:1e dclinque:"' t 
tnxos o. li:ni tnti..n, of sL"'t per cent interest por anr u·t, n"'ld 
provides t:.o.t no ot·1or ~"'C'1a.lty or :.· teroot shall ·Jo ::.ncurred 
·oy reason of ouc~1 non.,:-o.y:: .. c::1t of taxes by one ,rho co tos \1lthin 
t-10 ·')rovis1 '!:!3 o! tho .)oldiero' az1d Zo.:I lors' C:vil 'Relief Act 
::_ rcs:'()ct to all roa.l :property oV!lccl a.~d occu='iod for d"Joll­
il~ o~ b~s:noss purpooos by n ~orson in military sorvico , or 
b:,· his dependents c.t t ho co ~1oncc:1ent of hls ""'~oriod of ::lil i ­
to.ry service n.."'1d so occ~p!cC: o:r his depondo:-ts or o•tployoos. 

·,;c t:11nl' that t:1e Pederal locislation oxctlsinr. t ho pa.y­
~c~t of ~eno.ltics or intar ost by t~e Federal rovorrulor.t is 
parruaount to tho state in t'1a.t rospoct and t ltat t '!le lini ta­
t ion of sL""r :!)Cr cent intorost applies o.ll ovor t he :Jnited 
Sta.teo, but if t'1e Lcglslat·nro of any state aosires to o.dopt 
n rtoro e;e:."~erous att itude to those in the mill tary serv:cc 1 t 
:a'10.i,'" do so • 

Section 11085, • J . I~ . 1939, pr ovides ln part as fol­
l 0\7:3: 

"If ~~Y t~payor shall fail or negl ect 
to :>a;; such collector l1.is taxes o.t t~'le 
t luo and place required by such notices, 
t! .. o:l 1 t s~a.ll be t :'le dut:;r of t· .. o col-
lector after the £1rst day of January 
t !J.on next onsui:->~"", to collect a.."'l.d nccour-t 
for, as ot ... er tn.."':ea, a:1 a.dditio:"'lal tax, 
as penalty, the amount prov!ded for in 
section 11124. Collectors s:mll, o .... tho 
do:; of t':o:r e.ru:.ua.l sottlc·no..'"'lt tr:: t:J. t~lo 
county cour•t, ~"ilc u:!.t:.1 ~a.id court o. sta.te­
:lcnt, u~or oo.tll, of t~.:.e amount so roce~.vcd, 
n.."'ld fro·--:. uho.a received, m1d settle u:tn tho 
co·l.lrt t.1ercfor: "' l"OV: dod, 'lo\;ovor, t.10. t 
:laid i~terost :.Jho.ll not be char~oablo 
agaLJ.st "l)orso--ts uho arc absc"'lt fron t:1o:r 
ho~os , and enetaGod :!.n t:1e nili tary service 
of t his state or of t 1 1C t"n:lted 3ta.too, or 
o..,..ainst o.::.y taxpn.yer \7~0 s~all ~ o.y ~~s 
taxes to tho collector at any time before 
t !1o f:.r:.Jt do.;r of Jan ,nr :; in each :;car: 
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Pr ovi ded, that t he provia1on8 of 
t his section shall apply to the c ity 
of St. Louis, s o far as t he s&::le 
relates to additi~n of ~aid interest, 
which, in said city, shall be col ­
lected and accounted for by t he col­
lect or as ot her taxes, for which he 
shall r eceive no compe ... ua tion . .. -:~ ·:}" 

6-16-43 

The flr.at provi so 1n the above s ection has been on 
t he statute books of the state of ll1asouri since 1872, and 
our Legis l ature, in i ta wicdo~ and generosity, has seen fit 
t o waive t he payment of tho 11 add1 tionil tax, aa penalty" 
pr ovided for 1n Section 1~124, R. s . Uo . 1939 , a s we herein-
after wi ll show. ' 

mlile tho f i r s t pr oviso usos tho te~~ " interest" the 
courts have construed that word , undor analogoU8 circum­
stances, to include t h e t er-.:n "penalty." In othor wordB, any 
additional costs that cay be placed on ~1e taxpayer because 
he has per .urlttod hia taxes t o go delinquent, W'nether it be 
classified as tees, cowmissions, penalty or int erest, is 
held to be a penalty. ,..e quote extensively from the case of 
State v . Koeln , 61 s . ~ . (2d) 750 , 1. c . 753, as sustaining 
t hls s tatenent, t he following: 

" -:~ ·!} -:~o V'lo wi ll now coneider t he 
several imposts as laid by atatute 
upon the property pf the delinquent , 
in their r elation t o t he delinquent . 
Unquestionabl y they impose a duty, 
moral and legal , upon him 1n the inter­
oat of the public " ell are. He is re­
quired to pay t hem, whatever t he names 
the~ bear; they are imposed upon his 
pr operty as a puniahment t o ~ as well 
as f or t he purpose of general deter­
once of delinquency . They are ossen­
tial~y or a pennl nature, aince t hey 
impl y puni alrlen t. They are, ono and 
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all and indiscriminately, 'costs' to 
the delinquent. Also by statutory 
classification the respondent's 'com­
mission' of 2 per cent. on delinquent 
taxes collected is 'penalty' as against 
the relator, required to be added to 
tho tax bill and collected from the 
party paying such tax '.!! .!! penalty .!!! 
the same manner as other fbUalties are 
eoi1eeted and in?Orced.' a t he p'iil­
alty exact~of the relator is by the 
statute (section 9935) required t o be 
account'ed f or by the respondent along · 
with the interest penalty of 1 per cent. 
per month imposed by section 9914, supra. 
Theno observations apply also to the 
city comptroller's fee ot 25 cents per 
tract provided for and required 'to be 
taxed as coats and collected from the 
party redeeming such tract.' Not only 
is the tee an incident and part of t he 
penalty exacted fro~ the delinquent, 
but considered as costs eo nomine it is 
essentiall7 penal . It is said in 15 
Corpus Juria .at page 19, right column: 
'In t heir oriein costs were known as a 
punisllment of the defeated person ~ ~ ~ 
rather than as a recompense to the suc­
cessful party. J- ·Jo * The latter theory 
obtains .i> .: .;. in t ho legislo.tion in regard 
to it . ' In vol~e 7 of Ruling Case Law, 
iage 780 , it is s tated that 'the te~ 
feos" and "costs" are sometiMes used 

interchangeably as having the same appli­
cation. ' 'Strictly speaking the two teres 
are not synonymous. The term "costs• in­
cludes foes and reicburs~enta consisting 
of fixed and unalterable amounts previous­
ly specified by laws, regulations or tar­
iffs,' etc. 15 c. J . p . 21, top 1 col. 
I t follows t hat as used in t he chapter on 
taxation in t he Revised Statutes t he ex­
pressions 'c~isaions,' 'interest,' 
'fees,' and ' costs' are included 1n the 
ge~eric term 'penalty.' 

• 

• 
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"iith regard to what may be called 
the interest penalty, this court in 
bane, in Seaboard Hational Banlc v. · 
Woeston, 176 ~o . 49, loc. cit. 62, 
75 s . :1. 464 , held, t hat t he statute 
(now section 9914) does not change 
the character of t he ~position; that 
it is not nn 'additional tax' at nll, 
for regarded as a tax it would or pos­
sibly ~ight be illegal, as tho ~ou~t 
of the taxes that the Constitution 
permitted had already been levied; and 
that it is not ' interest' in any proper 
sense, because it is a penalty imposed 
for a failure to discharge a duty that 
can be lawfully demanded. Soe, also, 
St . Francis Levoo District v. Dorroh, 
316 llo. 398, loc. cit. 410- 413, 289 s . 
v • . 925; 4 Cooley on Taxation (4th Ed . ) 
See . 1821, p . 3573; State ex rel . Gold 
~ines v. Superior Court, 93 ash . 433, 
161 P. 77; Jones v . Williams {Tex. Sup. ) 
45 S . W. (2d) 130, 1361 79 A. L. R. 983, 
and cases t here e i ted. And the same 
rule applies to other burdens tmposed 
by statute for the nonpa~ent of delin­
quent taxes, which being ~ the nature 
of penalties (State ex rel . v. Coos 
County, 115 Or. 300, 237 P . 678, 6.79 ; 
Colby v. Uedford, 85 Or. 485, 487, 167 
r. 487; Jones v . ifillia:1s, supra) clear­
ly come within the broad scope of the 
word 'penalties,' which is defined as 
' an exact:on in the nature ot a v~nish­
mont for the non-perto~~~oe ot an net, 
or for the perfor.nanoe of an unlawful 
net, and inv&lving t he idea of punishttent, 
whet her enforced by a civil or crtoinnl 
action or proceedinB·' Law Dictionary, 
Ballenti.He, p . 948; Hall v. norfolk & w. 
R. Co . , 44 • Va . 36, 28 S. E. 754& 41 
L. R. A. 669, 67 Am . St . Rep. 757. 

The courts have held that a liberal construction must 
be plnced on statutes for reli ef ot soldiers and sailors, 



...r . R. E. Gruner - B- 6-16- 43 

and we quote f r om 130 A. L. R. , page ??6, as fo11owa: 

.nIt has been held that 1 t was not 
the legislative intent t hat the 
remedi.al purpose of the Soldiers' 
and Sailors• Civil Relief Act sho 1ld 
oe defeated by a narrow or technical 
constru~t1on of t he l anguage used. 
Thus, in Clark v . Lecbanics' bor i can 
Nat . Bank (1922; CCA 8th) 282 F . 589, 
it was held that a statute of t his 
nature sho ..4ld be liberally construed 
in f avor of tho r ights of the man en­
gaged in ailitary service, absorbed 
by t he exacting duties required of 
him, and unable to give attention to 
mat tors ot private business • ..._ -)} * -:~" 

In your letter ot request you have reterrod t o the 
Federal &oldlers' mld Sailors' Civil Relief Act and a lso 
you have enclosed a copy of the opinion of the City Coun­
sellor•s .office of the city ot st . Louis, which refers 
only t o the li'oderal ct. Wo think that the state law, 
namely, the first proviso in Section 11085, supra, must be 
considered on thia question. This state has seen f i t to 
f orego t he collection of interest from t hose "who are ab­
sent f r om their homes, and engaged in t he military service 
of t his state, or, ot the Uni ted States"; that is, those 
who coue wit~ tho first proviso of said Soctlon 11085, 
supra. 

Since the court in the above opinion lUls classified 
t he collector's co~ission of two per cent on delinquent 
taxes col lected as " penalty" as aga inst the taxpayer and, 
further, states that "in t he chapter on taxation in t he Re­
vised Statut es t he oxpreas1ona •c omm1sa1ona,' 'int erest,• 
•fees, • and ' costa' are included in the generic term •penal ty , •" 
we are conatrai.ned t o hold that t he collector 1a not entitl ed 
t o charge the persona who are abs ent f r om their homes, and en­
gaged 1n the ~1tary service of t his state, or of t he United 
states, the two per cent commi•sion for collecttng delinquent 
taxes, and i s not pe~tted t o add said commission t o the tax 
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bill . And., since he is not per.1i tted to charge the two per 
cent commission on delinquent real estate taxes~ we do not 
think he is entitled t o doduct it £ro~ any other portion ot 
the taxes paid by those who are entitled to be excused fro~ 
paying interest oy reaaon or ~ilitary aervico . It will be 
not&d that Subdivisi on 4 of Section 151 of tho Federal Act, 
quoted a~ove, pr ovidea that "no other penalty or interest 
shall oe iucurrod by reason ot such nonpay:cent" and~ since 
a co:r:uiaalon, aa used in our tax statutes of IJ1aaour1, l a a 
penalty~ we do not thiDA the collector could charge n person 
1n the military aervlce such co;,::Ussion. 

COUCLtJSIOli 

I t la ~ therefore, our opinion that t he collect· r is 
not permitted to add two per cent commiasion tor collocting 
delinquent taxes :rrom those engaged 1n the· mill taey service, 
that i8, t hose who como within the provisions of Subdivision 
1 of Section 151 of Arti cle V of the Soldiers' and ratlors ' 
Civil aelief Act aa set out above . 

I t is further our opinion t hat the colloctor i a not 
entitled to deduct a two per cent com:niaaion fro:n any other 
portion ot the taxea that IiUl.Y be collected trom thoso who 
come within t ho provia lona of t he foregoing subdivision. 

APPRJVED: 

ROY ilCKITTRICK 
Attorney-General 

CRH:CP 

Roapectfully submitted, 

C\; VELL R . ill;ti I~ 
Aaeiatant Attor.ney- Gener al 


