
CI~CUIT CLEnt : ees for special recordings are non­
a.ccou...'1.taole . 

Apl .. il 23 , 1943 

FILED 

0:1 . r ax 1 . . _ e 11 36 
Clerk of ~..~ircuit Court 
l,a\u"ence -Jou.1ty 
J t . ·,(.l'non , . issouri 

J.)car .... ir: 

l.;n<ier u.atc of April 3 , 1943 , you wrote t Lli S offlcc 
requestin' an opinion ns fo llows: 

u· he 1 t:'lb vircui t Cl erk re coras an 
Oruer of _-ublicatlon 1•.1 i-:1e . acation 
~.;ourt uecora , in a vi'vi l ~ uit , f or t he 
purpose or obtainins s0rvice on a non­
re &luc.c1t , or unkno,·,n ucfeni.Aant .... , ... tc . , 
~le t .... o c...-...visc u~ \'Ti..t t fees ::.rc ta>..eCl 
i'or srurte . .....,oc.., v ircui t ' l c.r.<: retain 
any of t..his l'ee't 

_he. r'or-.uwr ~ l crk : .... rc 
vru(.r 1or .ubl lcation 
Issue .ublic~tiun 
.• ecord ~u"blicatlun 

has taxed , 
. 30 

l. JO 
l . OJ 

" c hac !·etaineu tiw l atter foe of , l . OJ , 
for rLcorc...in_ t .is public .. ti ul1 to obtaL1 
service as .llt uu-1 )CI'so al ff.e , ana. t .. o 
ot_'l0r ,1.30 co"lts L.e t rned in us a.1 ac­
countabl e i'c(; to the cou1ty . 1ho way \.e 
unc..cr [tana t'L. i [ , t' t t: ... e a:>ovo \";.ulu 
CO!.LC .:1c..cr c.ctiu~1 1 329 ~ , .• ev:!.sc..: _ tatutos 
of 1~ [Ouri , 1J39 , a.:1c... ,.,oul d .:>c a 1 accou.nt ­
alJlo .1 cc , but if t .. c ptn t :r woulCl .• to.ke a I'e ­
que st f'or tnis pa.pe1• or rol l , tu be recorded 
ln t• e. Ve.catlO'l .. ecora t.u as to i D.V6 t c.:>m­
.JlC te recora. , other tLan t_.e ori inal , t en 
tile lC;l"k wuulu :C'C;Coivc <::. :'co un<!er ..... cctLJn 
13297 , tatut~e as noovo , of 10 ~entD p~r 
hundr(:;a \"JOrCls for recorain - ~U•l anu 1 t 
woul d.be a. non- rccountable foe . " 
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l'he s a lary of vircui t Cl erks is fixed by ..._e. ction 1 3408 , 
ri . s . Lo., 1939 . 1his section beGins a c follows: 

n ... he clcrl~s of the L.ircui t Courte shall 
receive for their services a;:mually -~ -l:­
* ~(here foll ows t he Dalary brackets) 

'l'he section aoplies also to Jircuit Clerks who are ex officio 
l'ecorder of deeds anCl the s<:.. ction further contains t he follow­
inc provision: 

"·.:- ·:,· .;.-Provided , t hat i~1 any county 
wherein t he clerk of the circuit court 
is ex officiu recorder of deeds , said 
offi ces shall ·be cvnsidered as onefof 
the purpose 01.' this section: _Jrovided , 
it shall be the duty of the circuit 
clerf 2 wco is ex offic io recorder of 
deeds , to charee and coll ect for the 
county i n all cases eve£Y fee accruinc 
to h is office as such recorder of deeds 
and-r0 which he-fay be entitled-pnaer 
the provisiuns-£_ section 13426 O£ ~~y 
other statute , suc:U. clerk a..11d ex officio 
recorder shall , --a:r-the end ·Of each ,.:ont h , 
file with ·tho countY'Clerk arep-Qrt of 
o.11 feescnar5ed and a ... cruiilG ~ : .. .is Of­
fice <Ui"ring such :no.nt h , tojJether wi t L the names of persons payrn~; such fees:--lt--­
shall oe the duty of suc'1 circuit clerk 
anu ex officio recorder or ueeds , _ upon 
the filinc of said report , to f orthv:it h 
pay over to the county treasurer , all 
ruoneys col lected by him during t he month 
o.r1a required to be shown in such monthly 
report as hereinabove provided , taki nG 
duplicate receipt therefor , one of which 
shall be filed. with the county clerk, a"ld 
every such circuit clerk ana ex officio 
recorder of deeds shall bc liaol e on h is 
official bond for a l l fees collected o.nd 
not accountea f or by him , anu ~aid into 
the county treasury as hcr·e l .n _vrovided: 
·l:- ·::· ·::- " (l nder scorL:1t:... ·ours) 

~ection 13408 was enacted by the ~eneral assembl y in 
H13 7 . 2rior• to tha. t time, for a few y0a.rs , Circt..i t Clerl{S \iere 
1.)aid on a fee basis . Section 1 3408 \',as tho soconu. so ctio~'l of 
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House Bill 1?7 , ~ection I of the o i ll repealed Sect ions 11786, 
11808 , 11811 , 11812 , 11813 and 11814 as enacted by the 57th 
general a s s embl y in 1933 . At t he same time ~ection 13436, re­
l ati ng to t he fee£ of the offi ce of the Cl~rk of the Circuit 
Court, was enacted as fifth section i n the "'3111 . l'his :-- action 
is as f ollows: 

"It shall be the duty of t he cl e r k s 
of all circuit courts to charge and 
collect for t he count y , in all ca ses , 
every fee ac ; r uing t o t heir offices 
under the provision of sections 13407 , 
13409 , &nu 13410 , or m1y other statute, 
and if suci.... f ees be not paid w!len cme 
by t uc party liable for the pa'YlJlent , 
it sh all oe t!le aut y of t he c l erk to 
fo r thwitn issue a fee b i l l for same 
anti pl ace such f ee bil l in the hands 
of the sheriff of the proper county , 
wl10 shall forthwith levy sa."lle on t he 
person s liable t heref or , or t heir su­
reties , as authorized ana provided by 
section 13398 . Su ch clerk shall , a t 
t he end of eac month , fi le wi t h the 
county clerk a repor t of all fees paid 
and ac cruing t o h is of fice during such 
mont h , the uate of accrual to be deter­
mined as t he date of t he fi1al di sposi ­
tion of the case , statine:.· the title of 
t he case or on what account such f eos 
were charged , together wit h the name of 
the p~rsons who are liab l e f or same , 
with t he names of all sureties , whore 
security of costs have been required , 
and w~ich report shal l also show what 
fee bills , if any , have been issued and 
for what fees and when p l aced i n the 
hands of the sheriff for col lecti on , 
and f urther s t ating that , after aue ~ili­
uence , he ha s been unable to col lect the 
fees r epor te<i unpaiu ana wL.i ch said re ­
port shall be verified by the affidavit 
of such clerks. And monthly , such clerk s 
shall ) ay into the county treasur y t he 
amount of a ll fees collected by virtue of 
hi s office and every clerk shall be l i able 
on hi s offic ial bond f or all fees coll ected 
and not a ccounted for by him as provided 
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· by law. It shall be t he duty of the 
county court to exauine such monthly 
reports and to require of the prose­
cuting attorney to enforce payment of 
all fee s there i n shown to be unpaid 
i n any manner now or h~reufter provided 
by law, and , to that e nd , such prose ­
cuting a t torney shal l have authority , 
at any ti."D.e , to direct t ho issuance of 
any execution or fee bill f or costs i n 
any case in w1ich any costs accr uing to 
t h e county are unpai d ." 

~ectlons 1 3407 , 1 340 9 and 13410, mentioned in t hi s 
section prc~cribe fees to be charged by clerks of Circuit 
Co .. trts , L:1 c .J..vil suits , criminal proceedin gs and naturaliza ­
tion proceedinGs re spectively . At t he time s both of the 
ru,wendments to t he Circuit Cl erks Compense. tion Act , 1933 and 
1 937 , were passed , what is now ~ection 1 3297 was an existing 
statute and v1as f action 1 1678 n . S . Uo ., 1929 . 

~ection 1 3297 mentioned h erein is as f ollows: 

"All c l erks of the circuit court shall 
receive as compensation~r recording 
papers under section 13 296 of this art­
icle the sum of ten cents per one hun­
dr ed words, to be retained by said cir­
cu it cl erks , and said clerk~ are not 
required to ac count f or sau1e in their 
annual or quarterl y settlements . " 

Sect ion 13296 referred to i n bection 13297 commences as 
f ollows : 

11 I u all civil actions any party in­
terested t herei n may. upon pat.ment· of 
the fees . have any or all of the fol­

l owing papers recorded i n t he office 
of the cl erk of the circuit court in 
the county i n which such action is 
broug..h.t: i:· * *" · 

These l ast two ~ections contain the authority for making 
special recordin;·s a.~d charcsi ng fe e s for such recordlns s , w:J.ich 
fees arc t he subject of your inquiry . · 

At f irst Gl ance, i t mi ght seen t hat ~acti ons 13408 and 
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13436 had repeal ed , bJ i mplication, the c l ause of &action 13297 , 
making the fees for special recordings non- accountabl e fees . 

For the reason that by the t erms of t he provisiol' quoted f rom 
~action 13408 and underscored and ' action 13436 , t he C1 r cuit 
Clerks who are ex officio recorders and Cl erks who are.~ot ex 
officio recorders are required to coll ect and account for every 
fee accruing to the office under the provisions of ~·a ction 13426 
or any other sta tute and ~ actions 13407 , 13409 and 13410 . Section 
13426 pre scribes the fees w~ich a recorder of deeds shall charge 
so t hat t hi s clause treats onlJ of the fees which shall be 
charged , collected ana accounted for by a ~ ircuit Cl erk , who 
is ex officio recorder , for services as record~r of deeds . The 
other three 5e ctions , UJ407, 13409 and 13410, treat of fees to 
be charged for servi ces as Cl~ rk of the Cour t i n connection with 
litigation . 

T .e fees prescribed i n ~ectivns 13407 , 13409 and 13410 
are f'or services that ai·e essential to tho carryintt on of the 
business of the office ana w:-lich arc necessary to the proper 
conduct of the litigation. 

It mi ght be said that &action 13408 and 13436 , being 
later sections , would take precedence over any ) Ortion of 13297 
if there was any conflict between the sections . ..ovrever , ~ac­
tions 13408 and 13436 are [eneral sections treating of all the 
\'Th ol e compensation of Circuit Clerk~ and the fees to be chn.rged 
for service s necessary to litiuation , ana ~action 13297 is a 
special sectlon fixing compensation f or an optional service 
which a litigant may request if h e so desireA , but which service 
is ~ot necessary. 

In I'ouse ~ill :io . 177 of the 57th general assembly ex­
press mention is made of certain statutes w Lich a1•e repealed 
ond for !: actions 13408 and 13436 , wh ich wero a part of House 
Bill ~o . 177 of the 57th general assembly, to take pr ecedence 
over what is now ~action 13297 , i t would be necessary to hold 
that these sections repealed , by implication, any confl icting 
portion of t action 13297 . ~epeal s b~· implication are not favored • 

.. tate ex rel . ' el·ls vs . ··.alk~r, 3~ s. \. . (2d) 124 . 

State ex rel . it . ~iewton McDowell Inc ., vs . Smith 
62 ~ . \. • ( 2d) 50 • 

l<'urther , in order that a repeal by i mplicat ion may exist 
it is necessary that an irreconc i l able conflict exist between the 
t wo statutes , h . Nev;ton L~cvoVIe ll Inc ., vs . ~ith, 62 s . '·• • (2d) 
50 . s~d t he law does not favor repeals by Lnplication if by any 
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fair i nterpretation t he two sect i ons can s tand to~ether , t here 
is n o r epeal by impl ication . 

3rief ly sm1~arizing , we have t h ree statutes treating of the 
co. pensation or Circuit Clerks and their fees . An e arlier special 
sta tute f ixin'"' a non - accountaol e f oe which the c l erks nay coll ect 
and re tain for rendering t o a litigant an optional service , and 
t wo l ater ~eneral sect i ons· fixi ng annual compensation for the 
clerks services and requi ring the Cl erks t o charge , colle ct and 
account f or fees . At f irst Ll ance , there appears to be a possi­
ble conflict bet ween these sec t i ons , but the earl i e r special 
statute woul d remain an exception to t he l ater wen~ral sta t utes 
and the lat~r general statutes woul d not repeal by implication 
the earlie r special statute if by any fair interpretation the two 
could stand together . r •. cDowe l l, I n c . , vs . ~mith, supra . 

It i s the view of the wri ter that ~ ectione 13408 ana 13436 
do not have t he eff e ct of r epeal ing , by Lnplicatlvn , any port . on 
of .. acti on 13297 for the reason that t he charge fixed by 13297 i s 
for a n extra service which i s not necessary to the making of a com­
pl e te record of a case i n the office of t he Circuit Cl e rk , but is 
for a servi ce w.r.ich has bee 1 nut~ orized to be furnished at the 
option o: a l it i gant , and w .... ich service is i a the nature of an 
adc..ed dut y , outs ide t he scope of t he duties of the office . 

actions 13407 , 1 3409 ond 13411 , rl . f . ~o ., 1939 , f ixe s 
t ne fee that may be char£ed and ailected by Cl e rks of the Circuit 
Cour ts f or se rvices a s clerks . These fees are a ccountable f ees . 
A search of t hese sect ions f a i l s to r~veal any charge fixed f or 
making special recordings . 

CONCLUSION 

I t is , t nerefore , t he conclusion of the writer t hat the 
fees au t horized to be char ged and collected for spec i a l record­
in~s , by ~ action 1 3297 , remain unaccountaole f ees which t he 
Cl erk may re tain for rendering a requested service , and t hese 
unac countable fee s need not be included in t he annual or quar ­
terly settl ements . 

AlPrlOVLD : 

HOY UcKI'l'THICK 
At torney Gene ral 

'OJ/mh 

t.espectfully submitted , 

v, . 0 . JACKSON 
Assistant Attom ey Creneral 


