CIRCUIT CLEHK: Fees for special recordings are non-
gccountable.

April 23, 1943

FILED

J

Hlon, liax 1., Hall

Clerk of Circult Court
Lawrence Couanty
kts Vernon, ulssouril

vear Sir:

Under date of April 8, 1943, you wrote thils office
requestin; an opinion as follows:

W.hen the Clrcult Clerk records an
Order of Publicatlion 1n the Vacation
Court siecord, in & Civil Sult, for the
purpose oi' obtalning service on a non-
reslaent, or unknown defenuants, cte.,
pleuse wavise us whaet fees are taxead
for ssme. wvoes Cilrcult Clerk retain
any of this fee?

“ihe former Clerk here has taxed,

Urder for rfublication ¥ 00
Issue rubliecetion 1.00
aecord Publlicatlion 1.00

"'e has retainea the latter fee of ,1.00,
for recording this publicetion to obtain
service as hig own personsl fee, and the
other ,1.30 cents lhe turned 1ln as an ac-
countable fce to the county. Lhe way we
under stand this is, thoet the above wuuld
come under fectlon 13205, lleviged ttatutes
of . lssouri, 1939, ana would be an account-
able fee, but if the party would make & re-
quest for this paper or roll, to be recorded
in the Vacatlon hecord so as to heve a com-
2lete record, other than the orisinal, then
the Clerk would recelve & fee under Lection
13297, ittatutes as atove, of 10 Cents per
hundred words for recording seme anu it
would . be a non-accountable fee."
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the salary of Circuit Clerks 1s fixed by tection 13408,
Re S« lOsy 1839, ihiu sectlion begins a:z follows:

"he clerks of the uUircuit Courts shall
receive for thelr services annually % *
# #lhere follows the salary brackets)

The sectlon applies slso to Circult Clerks who are ex officio
recorder of deeds and the section further contains the follow-
ing provision:

"% % %Provided, that in any county
whereln the clerk of the circult court
is ex officic recorder of deeds, sald
offlces shall be cunsidered as oaefof
the purpose oi thils section: ‘rovided,
it shiall be the duty of the circuit
clerk, who is ex off1iclo recorder 6f
deeds, Lo charge ana collect for tne
county In all ceses every fee aceruing
to his office as such recorder of deeds
and to whalen he may be entitled vnder
the provisions of section 13 426 or an
other statute, suc. clerk anda ex officio
recorder shall, at the end of each monti,
Tile with the county clerk a reoort of
all fees charged and a-cruing to LLs Ol=
Tice during such month, tojether with the
namei_"f persons paying such ifees. 1t
shall De the duby oif suen circuit clerk
and ex officlo recorder of deeds, upon
the Tiling of saild report, to forthwith
pay over to the county itreasurer, all
moneys collected by him during the month
and required to be shown in such monthly
repart as hereinabove provided, taking
duplicate receipt therefor, one of which
shall be filed with the county clerk, and
every such circult clerk and ex officilo
recorder of deeds shall be llable on his
official vond for all fees collected ana
not accounted for by him, and paid into
the county treasury as hereln provided:
% % #" (Under scoriag ours)

fection 13408 was enacted by the general assembly in
1687, Prior to that time, for a few years, Circuit Clerks were
pald on a fee basls. Lectlion 13408 was the second section of
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House B1ll 177, Section I of the Bill repealed Sections 11786,
11808, 11811, 11812, 11813 and 11814 as enacted by the 57th
general assembly In 1933. At the same time tfection 13436, re-
lating to the fees of the office of the Clerk of the Circuilt
Court, was enacted as fifth section in the B31ll. 1This Section
1s as follows:

"It shall be the duty of the clerks

of all circuit courts to charge and
collect for the county, in all cases,
every fee accruing to thelr offices

under the provision of sections 13407,
15409, snu 13410, or any other statute,
and if sucihi fees be not paid when due

by the party liable for the payment,

it shall be the duty of the clerk to
forthwlth issue a fee bill for same

and place such fee blll in the hands

of the sheriff of the proper county,

who shall forthwith levy same on the
persons liable therefor, or their su-
reties, as authorized and provided by
gection 13398. Such clerk shall, at

the end of eac!: month, file with the
county clerk a report of all fees paild
and accruing to his office during such
month, the date of accrual to be deter-
mined as the date of the final disposi-
tion of the case, stating the title of
the case or on what account such fees
were charged, together with the name of
the persons who are liable for same,

with the names of all suretles, where
security of costs have been required,

and whichh report shall also show what

fee bllls, if any, have been issued and
Tfor what fees and when placed in the
hands of the sheriff for collectlon,

and [urther stating that, after due dili-
gence, he has been unable to collect the
fees reported unpaiu and which sald re-~
port shall be verified by the affidavit
of such clerks. And monthly, such clerks
shall pay into the county treasury the
amount of all fees collected by virtue of
his office and every clerk shall be liable
on hls official bond for all fees collected
and not accounted for by him as provided
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by law, It shall be the duty of the
county court to examine such monthly
reports and tc require of the prose-
cuting attormey to enforce payment of
all fees therein shown to be unpaid

in any manner now or hereafter provided
by law, and, to that end, such prose-
cuting attorney shall have authority,
at any time, to direct the issuance of
any executlion or fee bill for costs in
any case in which any costs accruing to
the county are unpaid."

Sections 135407, 1340¢ and 13410, mentioned in this
section prescribe fees to be charged by clerks of Clrcult
Courts, in civil suits, criminsal proceedings and naturalize-
tion proceedings respectively. At the times both of the
armmendments to the Clrcuilt Clerkes Compensastion Act, 1933 and
1937, were passed, what 1s now fection 13207 was an existing
statute and was fection 11878 K, S. Mo., 1929,

tectlon 13297 mentioned herein 1s ss follows:

"All clerks of the circuilt court shall
receive as compensation ®Br recording
papers under sectlon 13296 of this art-
icle the sum of ten cents per one hun-
dred words, to be retained by sald cir-
cult clerks, and said clerks are not
required to account for same in their
annual or quarterly settlements."

Section 13296 referred to in Section 13287 commences as
follows:

"In all civil actions any party in-
terested therein may, upon payment of
the fees, have sny or all of the fol-
lowing papers recorded in the office
of the clerk of the circuilt court in
the county in which such action 1is
brought: # % " '

These last two sectlons contain the authority for making
special recordings and charzing fees for such recordings, which
fees are the subject of your inquiry,

At first glance, it might seem that Sections 13408 and
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13436 had repealed, by lmplication, the clause of Section 13297,
making the fees for speclal recordings non-accountable fees,
For the reason that by the terms of the provisior quoted from
Sectlion 13408 and underscored and -ection 13436, the Clrcuilt
Clerks who are ex officlo recorders and Clerks who are: not ex
officio recorders are required to collect and account for every
fee accrulng to the office under the provisions of Section 13426
or any other statute and fections 13407, 13409 and 13410, Section
13426 prescribes the fees waich a recorder of deeds shall charge
so that this clause treats only of the fees which shall be
charged, collected ana accounted for by a Circult Clerk, who

is ex officio recorder, for services as recorder of deeds. The
other three ctections, 15407, 13409 and 13410, treat of fees to
be charged for services as Clerk of the Court in connection with
litigation.

Tne fees prescribed In tections 13407, 15409 and 13410
are for services that are essential to the carrying on of the
buginess of the office and which are necessary to the proper
conduct of the litigation.

It might be sald that Sectlon 13408 and 13436, being
later sections, would take precedence over any portion of 13297
if there was any confliet between the sections. Ilowever, Sec=
tions 15408 and 13436 are gcneral sectlons treating of all the
whole compensatlon of Clreuit Clerks and the fees to be charged
for services necessary to litigation, and fection 13297 is a
speclal sectlon fixing compensation for an optional service
which a litigant may request 1T he so desires, but which service
1s not necessary.

In House Bl1ll lio. 177 of the 57th general assembly ex-
press mentlon is made of certain statutes wiich are repealed
and for fections 13408 and 13436, which were a part of House
B1ll No. 177 of the 57th general assembly, to take precedence
over what 1s now Cection 132987, it would be necessary to hold
that these sectlons repealed, by implication, any conflicting
portion of tection 13207. Hepeals by implication are not favored.

State ex rel. Vells vs. Walker, 34 S, V. (24) 124.

State ex rel. . lewton licDowell Inc., vs. Smith
62 S. W. (24) 50.

¥urther, in order that a repeal by lmplication may exist
1t 1s necessary that an irreconcilable conflict exist between the
two statutes, K. Newton licCowell Inc., vs. tmlth, 62 S. W. (24)
50. /nd the law does not favor repeals by implication if by any
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falr interpretation the two sections can stand together, there
is no repeal by implicatiocn.

Briefly summarizing, we have three statutes treating of the
coupensatlion of Circuit Clerks and their fees. An earlier special
statute fixin; a non-accountable fee which the clerks may collect
and retaln for rendering to a litigant an optional service, and
two later general sections- fixing annual compensation for the
clerks services and requiring the Clerks to charge, collect and
account for fees., At first plance, there appears to be a possi-
ble conflict between these sectlions, but the earlier special
statute would remein an exception to the later _eneral statutes
and the later general statutes would not repeal by lmplication
the earlier specilal statute 1f by any falr interpretation the two
could stand together. licbowell, Inc., vs. tmith, supra.

It 1s the view of the writer that lections 13408 and 134386
do not have the effect of repealing, by implicatlion, any portien
of iection 13297 for the reason that the charge fixed by 15297 ls
for an extra service which is not necessary to the making of a com=
plete record of a case in the office of the Circuit Clerk, but is
for a service which has been authorized to be furnished at the
option of a litigant, and which service 1s in the nature of an
added duty, outside the scope of the duties of the office.

Cections 13407, 135409 end 13411, H. S. Mo., 1939, fixes
the fee that may be charged and adlected by Clerks of the Circuit
Courts for services as clerks. These fees are accountable fees,
A search of these sections falls to reveal any charge fixed for
making speclal recordings.

CONCLUSION

It is, therefore, the conclusion of the writer that the
fees authorized to be charged and collected for special record-
Inge, by tection 13287, remaln unaccountable fees which the
Clerk may retain for rendering a requested service, and these
unaccountable fees need not be included in the annual or quer-
terly settlements.

respectfully submitted,

e Os JACKSON
/sslstant Attomey General

AFPPROVED:

ROY MEKITTRICK

Attorney General
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