
CVUNTY OPFICERS 
SURETY BOND: Cunsent and approval of Cc m.;y Com. '\for 

surety bond should "be secured Ln advance . 

April 7 , 1943 

FILED 

/jrJ 
Hon , Roger Hi bbard 
Prosecuting Attorney 
! ... lrion County 
.iannibal , Missouri 

Dear l .. r . I i bbard: 

rho At orne y General wishes to acknowled~o receipt 
of your let ter of April 1 , 1943 , requ sting an opinion 
from this office as follows: 

1 

11' .ill you kindl y advise mo as to your 
interpretation of [.action 3238 1{ . L . 
1.o . , 1939 , as it applies under the 
followinb circumstances: 

It has been the custo~ and practice 
i n r<lar1on Count y to accept a surety bond. 
fro.J. tho county treasurer ns well as 
oth0r county officers . f.owever, nt no 
time has the County Court ever aavised 
the County ~rcasurer or any other of -
f icer that t hey wvuld require 11 surety bond 
but have mere l y lnsistcd that a GOOd 
and sufficient bond be filed . The 
County •r reasurer throu..., h is attorney 
s now askinL the County Court to pay 

t he prcmlum on t he County Treasurer ' s 
bond which was 0 i ven and accepted un­
der the circumstances I have just do ­
scribed. 

In view of the recent case i n t ho ~·upmne 
c .... urt of . lssouri , :. otley et al vs . 
Calloway County, 149 S. W. 2nd , 875 , 
will you kindly viva me the benefit of 
your interpretation of t his statuto as 
it applies under the facts I have de ­
scribed. " 
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Section 3238 , rl . !.J . 1.0 ., 1939 , referred to in your 
letter was enacted as ...... ouse 3il.l , No . 125 , b~ the 59th 
Gc.ncral As sembly , and is found in Lav1s of 1937, at page 
190 . 

~he portion of t h is section, pertinent to )Our in­
qulry , is s!i t out in t.t'le case of J .. utley vs . Calla\vay 

Count y was referred to in your letter and is q1..otod herein: 

"':Jhenever .;~. -:.- -:.- any officer of any 
county of this state , or ant 'deputy , 
appointee , a~ent or er.tployee of any 
such officer i: i:· -:<- shall be required 
by l aw of t~in State , or by charter , 
ordinance or resolution , or by any 
order of any court in this ~· tate , to 
enter into any official bond , or other 
bond , he may elect , with the consent 
and a pproval of the governin~ body of 
such -::- -::- * county * -~ •<- to enter into 
a surety bond , or bonds , with a surety 
colapany or sur e t y companies , authoriz <:. d 
t o do business in the !:lt ate of Ias souri , 
and the cost of every such surety bond 
shall be paid by the public body pro­
tected thereby." 

At the smne session of the J eneral Assembly, ~ection 
12133 rl . s . ko . , 1929 , was reenacted as a part of uouse 
Bill No . 20 , Laws of 1937 , page 427 , t h is ~ect~on is as 
fo llows: 

"'l'he person elected or a?pointed county 
treasurer under t~e provis ions of this 
article shall , within ten days after 
his election or appointment as nuch, en­
ter into bond to the count y in a sun1 not 
less t han twenty t housand dollars , t o oe 
fixed by t he county court , anu wit h such 
sureties , resident landholders of the 
county, as shall be approvea by such court , 
conditioned for the faithful performance 
of the duties of his office . " 

~nder the situation described in your lettor, it may 
be arL~ed that the treasurer by furnish ing a surety bond 
has manifested his e l ection to furnish t hat type of eurety , 
and that t he County Court by receivins a!l<i a~_Jrovine such 
bond has complied with th~ torms of ~ oction 3238 , supra. 
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If these were the only statutory provis i ons relatinG t o 
the type of surety, wh ich the County f reasurer could 
furnish , sue: ... ar:ument wou l d carry _.r oat we1.Ght . Itow­
ever , it is desired to call to your attention, Section 
5906 , n . 5 . Lo., 1939, ~hich is in part as f ollows: 

"Any company havin~ a paid- up capital 
of not less than two hundred thousand 
dollars , or~ anized ana incorporated 
under t h(; laws of t hi s or ahy other 
state o~ the Cnitea ~tates, or any 
foreign government, for the purpose 
of transactinu t ho busL~ess of be­
coming surety on bonds or obligations 
of persons or corporations , or of in­
aurin~ the fide lity of persons hold-
inG place ~ of public or private trust , 
ana which has coruplied wit 1. all the 
requirements of the law reGulatinG the 
adaission of such cowpanies to trans-
act bus iness i n t is state , may , on 
production of evidence of solvcnc:y 
satisfactory to the court , judge , 
clork , head of aepartnent or other 
officer , person or persons aut horized 
to ap~rove the same , bec~c and be 
accepted as surety on the bond, recoG­
nizance or other Hri tt .tl.'"' obligator:, of 
an person or corporation in or con­
cerning any J~attcr in r1 ich the &ivinG 
of a bund or ~her oblis ation is autho­
rized , required or pe~1itted by tho 
laws of the state ; and if such surety 
co~pany shall furni sh satisfactory 
evidence of its ability to provide all 
the security required by law, no addi­
tional security may be exacted, but 
other securitJ may, i n the discretion of 
the oi'ficial authorized to approve such 
bona or obliGation , be required; ~~a 
such surety company may be released 
from its liability on the same terms 
and conaitionz as are by law pracribed 
for the release of i ndividuals, it being 
the true intent ~ me anin, .. : of thi s ~­
ere to enable corvorations , croitea for 
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that pur po se , to b e::ome surety ~ 
~ bond rcco:;nizance £!: ot _le r writ­
lli[ i ::1. the nature of ~ bona. , in the 
sa. e m~1ncr taa t natural persons 
may , subject t o a ll the rights and 
l iabilities of such per sons . -::- -::- *" 
(tnderscorinG ours) 

Tn is section wa s in existence at the time of the 
enactment of Section 3238 , and the reenactment o f [action 
1 2133 H. S. ~o ., 1939 , ~ ich is now uection 13795 , R. S . 
!ito ., 1939 . 

I t is apparent t hat prior t o the enactment of ~ection 
323 8 , the officer had the privil ege of furn ishin g a suret y 
bond at h i s own expense , if he desired to do so . l 'h t... '-'ac­
tion 3238 , supra , therefore , only hau the effect of autho­
rizing t he county to pay t he costs of a s urety bona , in the 
event t he officer e lected t o furnish t he bon~ and the ev­
ening a uency of the 90litical body protectea by the bond , 
fol l owed the terms of ~ection 3238 . 

·rhere have only been two cases involvin~ thi s sectio~1 
of the statutes before the appella te c ourts , t h e case of 
! ... otley vs . Callaway County , 149 , 5 . ·,, . ( 2d) 8 75 , referred to 
in your lette r , ana t he case of Boatrieht vs . Sal ine Connt y , 
J o . 38298 in the ;:..upreme Court n ot.yet officially reported . 
In neitnez' of these cases is a sitm..ion simil ar to that men­
tioned i n your letter d iscussed. In the 1.otley case , supra , 
t he court , l n discussin.3 the constitutionality of Section 
3238 , used t he fo llowing l~~guage at 1 . c . 877 : 

"The 1La~islature , no doubt taking notice 
of the results of some of these during 
recent depreesion periods , consldered 
th&t sur ety c ompany bonds coul d Live bet ­
ter protectio_1 to public funds in the 
custody of public offic~rs , It , there~ 
fore , aut :i:lOrized :::uch a bond for county 
officers if the officer elected to furnish 
it and t he county cour t a pproved it . I t 
also recognized t hat to require an office r 
to pay the premiums therefor wvuld h ave t he 
effect of reoucinr; hi s actual ne t compen­
sation. So whe n consent ana approval for 
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t:t ... e officer to Jurchase suc.n a bond 
at public expense wa(. Hivenin aa­
vance £l ' the public ody protected,' 
it was require a to ~ the coat . i:· -t. 
r::-.... 7""-i:· '£he 1937Actonlfautii0rized 
the coun~to make-Gn agreem~nt for 
t .. .Is ~ of bond , an\4 , I!' it did so 
in aavo.nce , to ~ for 1 t when 1 t v ... s 
furnished • .;~~ * (Underscorin._ ours) 

It may be said of the se passages that thoy are obiter 
c.ic tum anu \. re not necessary for t..J.c !.)urpose of determining 
the question under discussion, na. ... ely, v.hethcr the payrJ.ent 
of tho premiu.n ol' a..l"l of ficers bond , with public funds , was a 
publlc purpose , but the t wo expressions seem to give a clear 
indication of the view of tht.. cc.urt . And t t is is especially 
true of the l ast sentence above quoted . 

At this ?Oint it is aesired to call ~ttention to a 
brief quotation f ro.c the ~.oatri6ht case , supra . 

"It is a_:>parcnt the L ... e islature in­
tended the county to be liab le only 
in case the County Court consented 
thereto and approved t he givin; of 
such bond . County Courts a.re courts 
of record ana. can speak onl~ by and 
t}1..roue,h the 1·ecords . 11 

lndor the situation described 1n your letter , there 
is no mention of a."'l.y r ecord havin~ been made bJ t e court , 
consent ns to t he giving of the surety bond oy the trea­
surer , anu agreoln[; to pa,) t he premium for sucn bond . 

COlfCLUSI ON 

'l'he question is close a '-" t here should be a case brouoht 

• 
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at sometime to have this sect.lon construed. .:3ut until the 
section is construed on the pro,.>osition uentiotl€.d 1n your 
letter , lt is ihe opinion of the writer that a county of­
ficer ·who t...c sires to have the county pay the premium for ·a 
surety bond , should follow v;hat is said in the J1otley case 
~~Q get tl1e consent ~~d approval of tho county court in ad­
vance to the c iving of such sure t y bond • 

AP?ROV.L.D : 

hOY t:.cKI l' 1'1UC.t .. 
Attor ney General 

.. OJ/ mh 

• te s pectfull y suboitted , 

'\' . 0 . JACKSON 
Assistant Attorney Ceneral 


