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Hon, Roger Hibbard
Prosecuting Attorney
liarion County
Hannibal, Missouri

Dear lr, IHibbard:

The Attorney General wlishes to acknowledge receipt
of your letter of April 1, 1943, requesting an opinion
from this offlce as follows:

"711l you kindly advise me as to your
interpretation of tfection 3238 R. ~,
Mo., 1939, as it applies under the
following circumstances:

It has been the custom and practice
in larion County to accept a surety bond
from the county treasurer as well as
other county offlicers, However, at no
time has the County Court ever advised
the County Treasurer or any other of-
ficer that they would require a surely bond
but have merely Insisted that a good
and sufficient bond be filed. The
County Treasurer throug:. his attorney

\ 8 now asking the County Court to pay
the premlum on the County Treasurer's
bond which was glven and accepted un-
der the clrcumstances I have Just de-

l scribed,

In view of the recent case in the Supmme
Court of lilssourl, liotley et al vs.
Calloway County, 149 S. W. 2nd, 875,
will you kindly give me the beneflt of
your interpretation of this statute as
it applies under the facte I have de-
scribed." ;
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Section 3238, H. Se Mo., 1939, referred to in your
letter was enacted as House Bill, No. 125, by the 59th
General Assembly, and is found in Laws of 1937, at page
190.

The portion of this section, pertinent %o your in-
qulry, is set out in the case of Kotley vs. Callaway
County was referred to in your letter and is quoted hereln:

"Whenever % % % any officer of any
county of this state, or any deputy,
appointee, agent or employee of any
such officer % % % ghall be required
by law of this State, or by charter,
ordimance or resolution, or by any
order of any court in this State, to
enter into any official bond, or other
bond, he may elect, with the consent
and approval of the governlng body of
such # # 3 county # % #* to enter into

a surety bond, or bonds, with a =surety
company or surety companles, authorizecd
to do business 1n the ttate of liissouri,
and the cost of every such surety bond
shall be psaid bz the publiec body pro-
tected thereby.

At the same session of the General Assembly, Section
12133 R. S. lo., 1929, was reenacted as a part of licuse
Bill No. 20, Laws of 1937, page 427, thls tection 1s as
follows:

"The person elected or appolinted county
treasurer under the provislons of this
article shall, within ten days after

hls election or appointment as such, en-
ter into bond to the county in a sum not
less than twenty thousand dollars, tc be
fixed by the county court, and with such
suretles, resident landholders of the
county, as shall be approved by such court,
condltioned for the falithful performance
of the dutles of his office."

Under the situation described in your letter, 1t may
be argued that the treasurer by furnishing a surety bond
has manifested his electicn to furnish theat type of surety,
and that the County Court by receiving and approving such
bond has complied with the terms of Section 3238, supra.
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If these were the only statutory provisions relating to
the type of surety, which the County Ireasurer could
furnish, such argument would carry great welght. IHow=-
ever, it is desired to call to your attentlon, Section
5908, He S. MO., 1939, which 1s in part as follows:

"Any company having a pald-up capital
of not less than two hundred thousand
dollars, organized and incorporated
under the laws of this or ahy other
state of the United ttates, or any
foreign government, for the purpose

of transacting the business of be-
coming surety on bonds or obligations
of persons or corporaticns, or of in-
suring the fldelity of persons hold=-
ing place: of public or private trust,
and which has complied with all the
requirements of the law regulating the
adunisgsion of such companies to trans-
act business in tils state, may, on
production of evidence of solvency
satisfactory to the court, Jjudge,
clerk, heag@ of department or other
officer, person or persons esuthorized
to approve the same, become and be
accepted as surety on the bond, recog-
nizance or other writing obligatory of
an; person or cerporation in or con-
cerning any matter in which the glving
of a bond or dcher obligation is autho-
rized, required or permitted by the
laws of the state; and 1f such surety
company shall furnish satisfactory
evidence of 1its ability to provide all
the security required by law, no addle
tional security may be exacted, but
cther security may,in the dlscretion of
the oiflcial authorized to approve such
bond or obligation, be required; and
such surety company may be released
from its lisbility on the same terms
and conditions as are by law presribed
for the release of individuals, it being
the true intent and meaning gg'tETb—EFE?-
cle to enable corcorations, created lor
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that purpose, to bewme surety on
any bond recognizance or ovher writ-
ing, in the nsature ol a bona, in the
sa.e menner thel aAstural persons
may, subiect to all the rights and
TIEB Titles Of such Dersons. # * #"

(Underscoring ours)
]

This section wes in existence at the time of the
enactment of Section 3238, end the reenactment of fection
12133 R. S¢ los, 1939, which 1s now Section 13795, R. S.

It 1s apparent that prior to the enactment of Section
3238, the officer had the privilege of furnlishing a surety
bond at his own expense, if he desired to do so. The ~ec=
tion 3238, supra, therefore, only had the effect of autho-
rizing the county to pay the costs of a surety bond, in the
event the officer elected to furnish the bond and the  ov-
erming agency of the political body protected by the bond,
followed the terme ol fection 3238,

There have only been two cases Involving this section
of the statutes before the appellate courts, the case of
lotley vs. Callaway County, 149, S. W. (2d) 875, referred to
In your letter, and the case of Boatright vs. Saline Counnty,
No. 33298 in the Supreme Court not yet officially reported.
In nelther of these cases 1s a sitwilon simllar to that men-
tloned 1Ian your letter discussed. In the liotley case, supra,
the court, in discussing the constitutionallity of Sectlon
3238, used the following language at l. ec. 877:

"The leglslature, no doubt taking notice
of the results of some of these during
recent depression perlods, considered

that surety company bonds could give bet-
ter protectlon to public funds 1n the
custody of public officers, It, there=~
fore, authorized such a bond for county
officers if the officer elected to furnish
it and the county court approved it. It
also recognized that to require an officer
to pay the premiums there¢for would have the
efTect of recucing hils actual net compen-
satlon. £o when consent and approval for
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the officer to purchase such a bond
at pﬁinc expense was given in ad-
vance by 'the publlc God protected, '

It was re ulred to e cost, # %
3 % * % I: 1037 A cg nI authorized

the county tC make an a*reamﬁnt for
ti.ds type ol bond, and, i

Ian advance, to pa; 2%1 for i% when 1t wo waa
Turnlshed. # % (Underscoring ours)

It may be said of these passages that they are oblter
Gilctum and w re not necessary for the purpose of determlining
the question under discussion, namely, whether the payment
of the premium of an officers bond, with publie funds, was a
publle purpose, but the two expressions seem to give & clear
indication of the view of the court. And this is especially
true of the last sentence above quoted.

At thile point it is desired to call attention to a
brief quotation from the Boatright case, supra.

"It 1s apparent the Lecgislature ine-
tended the county to be liable only
in case the County Court consented
thereto and approved the giving of
such bond. County Courts are courts
of record and can speak only by and
through the records.”

Under the situation described in jyour letter, there
is no mention of any record having been made by the court,
consent .ng to the giving ol the surety bond by the trea-
surer, and agreeilng to pay the premium for such bond.

CCNCLUSION

The question 1s close &a'c there should be & case dbrought
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at sometime to have this sectlon construed. But until the
section 1s construed on the proposition mentioned in your
letter, 1t 1s the opinion of the writer thet a county of=-
ficer who desires to have the county pey the premium for a
surety bond, should follow what 1s sald In the liotley case
anc. get the consent and approval of the county court in ad-
vance to the glving of such surety bond,

Respectfully submitted,

We Oo JACKEON
Agsistant Attorney Ceneral

APPROVLD:

ROY McRIITRICK

Attorney General

7/0J/mh



