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FILED 

Honorable Roger Hibbard 
~roaecuting Attorney 
:.a r ion County 
Hannibal, r issouri 

Dear ~ir: 

Thi s will acknowledge receipt of your request for 
an official opinion, which r equest r eads: 

,.'l'he County Court of r. a rlori County 
has r equested the opini on of this 
offi ce as to the right and power of 
the County Court to appropriate 
c ounty funds for the purchase of land 
wlthln the county to use as an air­
port . Uo doubt your offie o has made 
a former ruling upon t hi s matter which 
we do not ~ave in fi l e . I f not , vdll 
Y,OU p l ease give me the benefit of the 
opinion of your office in thi s con­
nection. n 

• 

0 

\Je regret to advise that this Department has never 
ruled upon this matter. ·.rhe 5upreme Court has r epeatedl y 
hel d that county courts are courts of l imited jurisdiction 
and have onl y such authority as is conferred by statute . 
In J . H. Bayl ess et a l. v . Justus Gibbs et a1., 251 t is­
sour! 492 1 1. c . 506 , so often referred to we find the fol­
l owing : 

" 'fhi s court , in numer ous cases , has 
repeatedly hel d that the coun ty courts 
of the respective counties of t '1 e State 
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are not the genera l agents of the 
counties ·or the ~ta ... e . '.1.hey are 
courts of l imited jurisdictions , 
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with powers we 1 1 defined and limited 
by the l aws of the 3 t 3te ; and as has 
been well said , 1..he statutes of the 
StPte constitute their warrant of 
authority, and ~hen tpey act outside 
of and beyond their statutory author­
ity, thel r acts are null and void . 11 

.;L orefore , we must examine the statute to detern.ine tho extent 
of such authority of the county court to expend funds for such 
purpose . 

Section 1 5123 , ! . -..) • '" issouri 1939 , e.uthor·izes the 
county court of any coun ty after a hearlnG to acquire , by pur­
chase or Gift , establish, construct , own , contr ol , l ease , equJ p , 
improve , maintain , operate , and r·eeul ate air~orts or l anding 
fields . 

" The county cour t of any county in tt.i s 
state is ner·eby authorized after a hear­
ing to acquire , by purchase or e ift , es­
tablish, construct , own , contr ol , l ease , 
equip, i mpr ove , maintain , operate , and 
regul ate , in who le or i n part , a l one or 
jointl y or concurrent l y wi th others , air­
ports or landing fields for the use of 
air pl an·es and other ai rcraft within the 
l imits of suc h counties, and may use for 
such pur pose or purposes any property 
suitable therefor , thet is now or may at 
any time hereafter be ovmed or contr ol led 
by such county . " 

Section 15124, ~ . • ~ . :·issouri 1939 , further provtdes that 
counties snall have the richt to acqui r e pr operty for such purpos es 
under the power of eminent detrain . 

"A.."l.y lands acqui1·ed , owned, controlled 
or occupied by such cities , villages , 
towns or counties for tho pur po.sos 
enumerated in s ections 151 22 and 15 1 23 
hereof shal l ~nd are hereby declared 
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to be acquired, ovmed, controlled, and 
occu~ied for a public purpose a~d as a 
matter of public necessity, And such 
c t ties , villo.ues , towns , or co,·n ties 
s ltall have the ric:;ht t ,.. acquire property 
for such pur pose or purposes under the 
power of errJ.nent <lo'T'ain as and for a 
public necessity . " 

Section 15125 , R. s . issouri 1939 , provides t~~t the 
.t·urcbo. se of suc"':t land or aj r port l"'ny be \Vholly or rortly from 
the pr oceeds of the s a lo of bonds subject , however , to the 
adoption of a profosition at ~n e l ection . 

"1-'rivate prororty n eeded by a city, in­
cludint!, cities under special chart<'r , 
v1ll a0 e , tovm , or county for an airport 
or l anding fie l d shal l "bo acquired by 
purchase if 3uch city, vill ac e , town or 
county is able to acrce with the owners 
on tno terms thereof and ot herwise by 
condemnation , in tho manner provided by 
tho law under which such city, villaGe , 
town or county is aut horized to acquire 
real 1 roperty f or public purposes , o t her 
than street purj..oses , or, if ther·e be no 
such l aw, in the Ttanner provided for and 
subject to the provisions of the condew­
nation law. !'he purchase price or awcr d 
for real property acquired for an airport 
or landing fie ld may be paid fo r wholly 
or par t l y f r om the proceeds of tho sale 
of bonds of such city, vi llac e , town , or 
county, as the l ocal l egi s l ative -body of 
such city, villa~e , town or county shall 
do t erndno , subject , however , to the adop­
tion of a proposition therefor at an elec­
tion to be held in such citl, town, villa[ o 
or county for such purpose . 

Section 15127 , n . J . IiS S\Uri 1939 , further authorizes 
the county court to ap1 ,ropria te an~ually fun r' s to co.rry o-:..1 t t .. o 
pur~ose of t.i s article . 

" .t'he l ocal authorities of a city, includ-
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ing c i ties under special charter, villa[ e , 
town or county to which t h i s a r ticle is 
appl icabl e having power to approp~iats 
money t herein may annuall y appropriate a 
sum sufficient to carry out the provi s i ons 
of thi s article. " 

• 

In Dys art v . City of St . J.ouis et a l, 11 ~ . • (2) 1045 , 
1 . c . 1048- 1049 1 the ~'4prerne Court h ol d tha t the acquisi tion , im­
pr ovement an d development of l and for an airport with the neces­
s ar y l andine field , bui l dine s , runways , otc ., by the ci ty consti ­
tutes publi c pur pose a s p rovided in Secti on 3 , Articl e X of the 
Cons titution of t he . 3tate of t issouri . 

" ' 'lbe question of whet her t he acqui s i t i on 
and control of a municipal airport is a 
publ ic pur pose within the purview of t he 
constitutional principle heretofore adverted 
to is obv:i.ous l y a n ew one . .&.'he courts which 
have had occasion to. consider 1 t have , how-
ever , answered in the affirma tive . City of 
•lichi ta v . Clapp , supra; State ox r e l City 
of Lincoln v . Johnson, St f'l te Audi t or ( ~ ... eb . 
1928 ) 220 N. • 273 ; ~tate ex rol lli l o v . 
City of ·,:acvel and et a l . (Ohio r t . App . l 927) 
160 !. • ~ . 241; andno court of l ast r es or t , 
so f ar an wo arc advised , has e ver hel d the 
contrary. Not only that , but t he governmental 
nature o1' the function involved is f:, iven tacit 
recognition i n numerous rec ent sta tutory en­
actments , bo th state and federal : I~ws of Geo r c i a 
1927 , p . 779; n . S. Kans as ' l 923 , 3- 110; Public 
Acts 0onn. , 1925 , ch. 249 ; Laws of iass . 1922 , 
ch . 534 , ~cc . 57; Laws of r ont . 1927 , ch . 20 ; 
General Co de of Ohio , par . 15 , Sec . 3677 ; Pa . 
Act . No . 328 of 1925 ( ~a . ~t . Supp . 1928 , Se es . 
460C- l t o 460C- 3}; Act 254 of the 69th Congr ess 
( t l.e F'0deral Air Ac t ( 49 USCA ..::>ec . 171 et s eq . )} . 
~. e l-)ave no doubt as to t h e s oundness of the viow 
whi ch obta l n s .• " 

I t was next hel d that such acquis i t i on and control of an 
airport is a city purpose within tho purview of ge!'lera l constitu­
tional l aw . In so hol ding \,he court said: 
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" ' I t is next contended by the appellant 
thst , even if 1t be held th~t the acqui­
sition and Ma1ntenance of nn airport is 
a publi c pur pose , :lt is not a municipal 
or city pur~ose . Py this he means , as 
wo understand , that such acquisition an d 
maintenance coos not fall within the 
scope of ~·e powers wLich ~ay be consti ­
tutionally dologn ted to a city. 

" ' ·:<- ~-. "~ .. :<- ~ ~-Cities have lo~ ox-
orcised the power: To acquire , construct , 
maintain , control , supervlse ' and reL~lato 
docks , wharves , and harbor facilities , 1n­
cludint; the rno.l~int; of river c.nd harbor im­
provements in connection t herewith; to own 
and opo'Y'a te forrlos; to lay out and inp1·ove 
roads and ichways ; and to construct .,nd 
Maintain canals, bri<lges ana other vn rks of 
inter nal improvement of a public character . 
l'hc building o1' a bridge connectine the 
cities of .. :ew i:or k and Br ooklyn by those 
cities, was hel d to ba a city purpose a s to 
each. ?eople v. f ell y , 76 . ~ . 475, 487 . 
Tt was a lso hold by thi s court that the 
bui l dinz of a brjdge across the Tississippi 
... ,i ver at .:; t • ....ouie for tho benefit of the 
public, by the City of .. t . Touie , was a 
public city purpose . Haeussler v . t . I.oui s , 
supra . An airport with its beDcons , landing 
fielrls , runways , ond hangars is analogous to 
a harbor with 1ts lights , nharves and docks ; 
theonc is the l ending pl ace and haven of 
ships that naviga te the water , tho othor of 
those that nav_i gate the alr . ·d th respect 
to the public use which eac~ subserves they 
are essentially of the same character. I f 
the owner ship and r aintenance of one falls 
wltr~n the sco je of municipal ~over~ent , 
it ~ould seem that t ~e other ~st necessari ly 
do so • . e accordlngly hol d that the acquisi­
tion and control of an airport ls a city pur­
pose within the purview of general constitu­
tional law . ' " 

.Jhat w·ts said in • ~snrt v . City of 3 t . foul s , supra , is 
likewise ap~licable to counties , thet it is for a public purpose 
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and is also considered as a county pur pose as referred to l n 
the Cons titu•ion of the $ tflte of l·1 asouri . 

Therefor~ , it is t~e opin ;on of thi s t epartment that 
t h o county court may appropriate funds to purchase and operate 
an airport . Powever , whlJo th~ above s tatutory provisions au­
t'1orize tho e.rnen~i tur~ n' f'unds for a" rports and l anding fie l ds 
we Mus t nnt l rose ~i:;h t of tl1e Constl tut1o:h , naMel y , Joction 11 , 
12 , . rt1cle '< , whi ch _r lnces s. 1 1%!1.1. tatlon upon the amount of 
t axos any county may levy. 

A .t' .t R Cn'J::D : 

hOY • C • !'~ ICY.. 

hespec tfull y subrni t ·:;ed 

A']~ ): P. 0 JiA • ri":': T 1
' J R. 0 

As sis tant Attorney General 

Attor ney General of Tissouri 

AHH: EA,'i 


