REAL ESTATE COMM1SSION: Cannot cemand money put

in escrow

on guaranteed first mortgages.

April 24, 1943

5/9

.r, Jo W, Lobbs
Secretary ;

Missourl heal Lstzte Commission
Jefferson Ciiy, wlssourl

Dear Sirs

We are in recelpt of your request for an orinion,
under date of April 21, 1943, which reads as follows:

"ilay the Commission have &n opinicn on
the following.

"jore than one licensee in the metro-

politan aress are advertising In classi-
fied advertisements for sale 'Guaranteed

First uortge:es',

"Has the Commissior the power and au-
thority to summons for hearings such
parties advertising these Guaranteed
First Yortgspges and make inquiry as to
what the UGuarentee consists of or if
it be possible to have them change the
advertisement to stzte to what extent
the Guarsntee covers,

"The St. Louis Real Estate Eoard has
adopted a requirement that 1f any Keal-

tor advertises Uuaranteed I'irst liortgeges
thet he must depocsit with some responsible

escrowee the sufficlent amount to cover

the guarantee. 'iould 1t be possible for

this Commission to adopt the same rule
to protect the Gerersl public.”
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In the sbove request you stute tuat severel llcersees
are advertising 1i classifled advertlisements for sale of
®*Guaranteed First mortgs. es." The word "gusrarty" is de-
fined in Border Kat., Bank of lLagle Pass, lex., V. Amecrican
Nat, Bank of San rrancisco, Cel., 282 F, (Circuit Court of
Appeals, Fifth Circuit) 73, 1. c. 77, as follows:

"A guarenty is a promise to answer for
the nrayment of some debt, or the per-
formance of some obligation, in case

of the default of another person, who

is in the first i:rstance liable for ﬁuch

0
w

payment or performance, #* #

Also 1n the case of Kelly-Springfield Tire Co. v.
Hamilton et al, 91 S, %. (2d) (ko. App.) 193, 1. c. 195, the
word was defined as follows:

"A guaranty 1s a collatsral sgreement
for the performance of the undertaking
of ancother. 1n other words, guaranty
is a separate contract wi.lch Imposes
different resoonsibilities than those
imposed in the contract to which 1t 1s
collateral."

Iln other words, guaranteed first mortgages sre mortsages
that are covered by separate agreement which tirds the guarantor
to assume tlie performance cof the undertaking of another,

In your request you slso inquiret

"Has the Commission the power and authority
to summons for hearings such parties adver-
tising these Cuaranteed irst llortgages and
make Inquiry as to whei the Guarantee cor-
sista of or if it ve possible to have them
charge the advertisement to state to what
extent the Cuarantee covers?"
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As sct out above, the gusarenty may be only the per-
sonal guaranty of & guarantor that 1f the first mortgage 1is
not paid when due he will pay the same. There is no false
representation until he has failed to pay the amount of the
first mortgage, upon the fallure of the meaker thereof to
pay same when it becomes due, Of course, under the authori-
ties set out in Section 10, par. (a) of the iissouri Real
fistate Commlission Act, the Commission may, upon its own
motion, investigate the busirness transactions of licensees,
Section 10, par,., (a) of this Act, (Laws of Missourl, 1941,
pa e 422) reads as follows:

"Making substantlal misrepresentations

or false promises in the conduct of his
business, or through agents or salesmen
or advertising, which axe intended to 1ln-
fluence, persuade or induce others,”

Under par, (a), in order to revoke, or suspend, any
license the licensee must make substantial misrepresentations
or false promises in the conduct of hls business. 1Lhe fact
that he guaranteces the payment is not a substantlial misrepre-
sentatlon unless he refuses to pay the mortgage under his
guaranty when the same is rnot paid under the terms of the
mortgage or deed of trust. In order to hold that the licen-
see is guilty of making sutstantial misrepresentations, or
false promises, the fraud must be shown either by a con-
cealment of certair facts or actual misrepresentastion., 1t
was 80 held 1In the case of Klika v. Albert Yenzlick feal
Estete Co. et al., 150 8, W, (2d) 18, par. 6, where the
court sald:

1 LTI, TR 1
ey " *

¢ % It has also been held that
fraud may be shown by concealment with
intent to defraud, as well as by mis-
representation, 1if such concealment is
maierial in the transaction by induc-
ing one to sct to his loss. %illiams
v. Lall, kMo. App., 261 S. %, 938, 940."

We find no authorization which would allow the Com-
-mission to cause the sellers of guaranteed first mortgages
to change the advertisement in order that it would show to
what extent the guaranty covers. 1t 1s true thet under
Section 4 of the Hissourl Heal Estate Commission Act the
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following authorlity is granted:

" % 3 % Said commlssion may do all
things necessary and converlient for
carrying irto eifect the provisions

of thls act, and may from time to time
promulgate necessary rules and regula=-
tions compatible with the proviaiona of
this act, ¢ 3 3 3% 4 # 3% ¥ # & & # ...

We find no provision which would allow the Heal Lstate Com=-
mission to make & rule and regulation as to the mode and
method of 1nserting advertisemerts. In your request you also
state that the St, Louls Heel lstate Loard has adopted a re-
quirement that 1f any realtor advertises, "Cuaranteed I'irst
Mortgares" he must first place in escrow with some responsible
depositary a sufficient amount to cover the guaranty. This

is purely a private contract between the realtor and the St.
Louls Keal Lstate board, and, under its charter and by-laws
it 1s probably provided that the members should follow the
rules and regulations as set out by the St. Louls lLeal Lstate
Board, Such 1s not the case under our statutory law, and

it would not be possible for the Missourl heal Isteste Com=
mission to adopt tlie same rule to protect the zeneral public,

CONCLUSION

lt 1s, therefore, the opinlon of this department, that
the Commission has the power and authorlty to summons for
hearing parties advertising,"Guaranteed First Mortgages"
and make inquiry as to what the guaranty consists of, but
it 1s not possible for the liissourl Keal Lstute Commission
to have them change the advertlsement so as to state to
what extent the guaranty covers,

It is further the opinion of thls department, that
if any licensee advertises, "Guaranteed First wortga_es" the
Wissourl Real Lstste Commisslion has no authority to order
him to plact 11 escrow with some responsible depositary a
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sufficlent amount to cover hilis guaranty.

Respectfully submitted

We Jo LEURKL
Asslstant Attorney General

APPROVED EY3

ROY McKITTRICK
Attorney Uenersl of lilssouri
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