
Fees of unused license cannot 
be refunded ; a person who holds 
hirr:seJf out as a real estate 
dealer in this state must qualify 
and apply for a license . 

- - - - - - - - - - - -

!!r . J. w. Hobbs 
Executive Secretary 

June 10, 1943 

Missouri Real Eotat e Co~1ission 
Jefferson Cit:r, ltissouri 

Dear Sir: 

Fl LED 

IJ-1 

Your request for an opinio~, dated June 8t h , 1943, 
1n reference to changes of t ypes of licenses , and real 
estata brokers who deal exclusivel y in Kansas property, 
has been received. 

• 

I 

Your first question reads as follows: 

":le have several types of licenses, 
namely, Brokers, Salesmen, Corpora­
tions, Co- partnership , Associations 
end Members of Corporations, Co-part­
nerships and Associations, and if a 
person applies and i a l ssued one type 
o:f license in a calendar J ear a11.d 
later :n t ne year desires to apply 
and be i ssued a di:fforont type of 
l i cenoo can the fee paid f or the f i rst 
l i censo apply to the cost of :fee for 
t he s econd license desired, which 
would be a di:fferont t~e of license? 
Also should the l i censee r eturn his 
certificate and pocket card of t he 
first license issued when appl ying 
for a d ifferent t ypo of l i cense . " 

The fees and terms of l i censes are set out in Section 
9 of the U1ssour1 Real Estate Aot, Lawa of Uisaour1, 1941, 
page ~28. This section rends as foll ows: 

l 
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"~e annual fee for a real estate 
bro!~er' s l icenae shall be ;5. 00. 
~len i ssued to a copartnership, 
association or corporatim~, there 
shall be an addltion al annual foe 
of ) 2 .00 for each member or officer 
who actively partic ipates Ln t he 
real estate business. The annual 
fee for such real estate sales~'s 
license shall be ~2 . o0 . Lvery li­
cense granted under t h is act and 
every renewal thereof shall expire 
on tho 31st day of De c~ber in the 
year in which said license is issued. 
The co:Giasion shall iasue a new l i ­
cense for each ensuing year in t he 
absence of any reason or condition 
wh~ch might warrant t he r etusal of 
the gr~~ting of a licer-se, upon re­
ceipt of t he written application. of 
the applicant and tho renownl fee 
herein requ::red.u 

6-10-43 

We find no statutory authority ln this section which 
would authorize the Real Entnto Board in applyl~ the un­
used bala~co of a l icense fee fro~ one form of license as 
a payment on another fore of license as therein set out. 
The rule as to the refundin~ of license foes is sot ou t 
in 37 Corpus Juris , Zec . 130, page 255, which reads na 
follous: 

"Refunding or Rocoverinl Fees Paid--1 . 
In Gencral.--Whero tho co-or tai:which 
hio boen paid was not illegal or unau­
thorized, it cannot be recovered back, 
irrespective of whet her its pn~ent was 
volu.~tary or involuntary, and although 
the method of its collection was irregu­
~ar. 

"Termination of license . The unearned 
portion of t~o-money yaid for a license 
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nay bo recovor.ed by the licensee, 
whero t he l icense has become in­
operative by acts or circuostances 
over which he has no contr ol and 
without his vol iti o. , as where he 
is depri ved of his l icense by a 
statute or ordinance which pr ohibits 
the occupation for which the licen se 
was obta ined, and in some jurisdic­
tions this rule is prescribed by 
s tatute . But this rule does not ap­
ply where t he license becomes inef­
fective through t ho l i censee's act 
in volunt ar·lJ abandoning t he only 
place where it could be lawfully 
exercised , nr, in the aosence of stat­
ute , in voluntari ly surrender ing the 
license, or where the l i cense has been 
riGhtfully and properly revoked or 
cancel ed . 

"A sum depoa l ted with an appl ication 
for a license nay be recovered on the 
fai l ure or refusal to issue a licens e , 
~ithout anrr f ault 0~ the nart of t he 
appl icant . ' 

6 - 10- 4:3 

Tho Suprono Court of this s tate hns f ollouod t hat rule 1n 
reference to tho refunding of l i cense fees paid by l iquor 
dealers , wlllch is s :n1.onymoua to a l icense fee paid by 
brokers and salos~n under t he Real Estat e Act . 

Following this rule t he Supre~e Court, 1n the case of 
IieUr:ler v . Jac ts on Cou1ty, 197 S • • 1. 139 , Par. 3 , said: 

"Tho onl y ot her t heor y which. might be 
urged as a basi s of r ecovery is t hat a 
drac3hop l icensee upo~ the surrender of 
his license is entitl ed to azebate for 
t he u~expired portion of t he license. 
: t \70'.lld a;>pear , however, that t he great 
we icht of a.uthor lty i s to t ho effect 
t hat n recovery cannot be had under those 
conditions, in the absence of a statute · 
so nuthor izing . 
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"The rule ~ore applic~blo is stated 
in 13 .. \ ,.::;, .., , 315, u.s i'ollo\13: 

"' It scorns to be 1 011 sett l ed t'~t 
ord:narily a 1:cansoo does not, on 
t~a voluntary 3urronder of his li­
cense, ~ecot.te anti tled to the return 
of t he licens ee fee, in proportion 
to t he unexpired term, in t he absence 
of statutory enac~~ent to the con­
trary.' 

C- 10 - 43 

" To t ho saco effect are t he following 
authorities: Joyce on Intox~ cating 
Liquors, ~ec . 330; 1 1ool lon & ~horn­
to~ on the aw of Intoxi cating Liquors, 
Sec. 500 ; co.so note in 16 L. H.A. ( ... o v o } 

l oc , clt. 515, and cases t herein cited." 

SL~ce wo are holdi~g that the fee of one l icense, 
which i s unused cmL~ot be applied to a second l ~cense to 
be appl i ed f or, the Roal Lstate Board would have no au­
t hority to as' , t he lico.,.,sec to return his certifi cate and 
pocket c~a of the first license. 

cm~CT,USIOI . • 

It is, therefore, the opinion of this departoent 
t:~t if a person n~pl:ea fer ~~ ls issued one type of 
l icense in a calendar year and later in tho year desires 
to appl y .and be issued a different type of l icense the fee 
paid for t he first license c~~ot be applied to the cost 
c~ t he fo~ for the second ~lcc~so which would be a differ­
O!lt typo of licouse . 

It is further t he opinion of this department that the 
Boal ~state Eo~~ has no a~thority , by stetute or otherwise, 
t~ compel a licensee to return his certifi cate and poc'~et 
card of t he f i rst license issued \1hen nppl yins f or a dif­
ferent type of license . 
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II 

Your second questl on roads as follows: 

"Also nay we request ru opinion :n 
ro '";a.rd to e. porsor.. t :Ul t resides 1n 

I 

a1.sas vlty , ~.isso1.:ri, and hns an 
cif:co i n ti1at City and solls prop­
erty in tho State of K~~sns, but does 
not sell · -lssour i .::>ro;ort.... . lould 
such e. person have to qunllfy and ap­
ply for a .1ssouri license~" 

Section 1 of t ho I:l ssouri L~co.l Estate Act, Lans of 
.~issouri , 1941 , roads as f ollous (pago 425}: 

"After January 1, 19~2, it shall bo 
u~la.wful fo r any pers on, copnrtner­
s~ip, associ ation or corpor ation, 
f or eigr .. or dot.:1ostic , t o act o.s a real 
estate broker or real estate sale s~ar., 
or to adver t!se or assume to act as 
suc'1 \71 thout a l i cense f .:.rst procured 
from t he . issour1 Real Estate Co~!s­
s ion . " 

Section 3 of t ho oamo Act, pnge 425, ~art1ally reads 
t:\S follous: 

" A roal estate bro1ccr' is at1y persol", 
coJnrtnership a.sooc!ation or cor por ­
at:~~ , fore:~ or danestic, ~ho ad­
vert sc~, claL~ t o be or holds ~tn­
solf out t o the pu1:>l.!.c a.s a. LICEHS.....D 
r oc.l estate broker or dcc.lcr o.nd who 
f or a COI~_:"'On:Ja.tion or Val uabl e coneld­
orc.t.to::--, as o. r.holc or partial voco.­
tion, se l ls or offers f or sale, buys 
or offer s to buy , oxc~gos or offers 
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to exc'Ango the r eal estate of 
ot:1.crs; or rho leasvs or offers to 
loasc, rents or offers for ren t 
t~ ... e real estate of others; or \7ho 
loe.,.;,"'ls ono:r for other~ or offers t o 
ltccotia.te o. l oo..n secured or to b o 
oec~reC by a de ed of t~~st or mort-

& o an real vr opcrty . A real csta.to 
~o.lesuG.Il , ulth:n the meaning of this 
act , is ~""'!.' ... crso!l , \7ho for a compon­
~ation , or valuable consideratio~ bc­
c~ .ao assoc l atcd , eithor diroctl~ or 
b.~.d!rcctl;- wit ..... a real esto.to bro.'er 
to do CL.;; of tho thinr;s above lte:.'l­
tlonod , o.s a r1holc or po.rtle.l V:Jca-

n t!on . ~· .. · "" -~ ..: :: ·· o- ..} 

In aett :!.ne out the dof .:n::tion of rJ:lo shotlld be r oq·.lired 
to apply f'or l i censes as e. real osto.te br ol:er or o. real 
estate salesman, no nontion is made an to tho l ocation of 
tl~c _"'ropcrty .:-"-~lvcd i~ t '! o matter, but they l!!Cr" 1 '; say , 
~~ refer all t·~·ou~h Section 3, as to t ho doa.linl !~ real 
ootntc of ~t'1e:-s end neco t.:.atine l onns of money for others . 
S:!.:~cc :!.~~ j ,J...,r :i."oqucst :;o 1 state t hat t :1.0 l)erso- r:'to resides 
i n hans as Ci·:;;:, l.:Jsou:>l. , and has s.n office 171 t"mt city J o.11d 
sells pro!)ort: 1. the Ztt..te of sns, t a holdL ........ !1L..sc .... f o·~t 
~-. t~e State o: :!ssoJrl as a roal estate dealer, then , under 
Soct: .>n 3 , · .. o should be required to quo.llfy Md appl y for n 
1ss~4ri l!cc~sc . 

u0_ c~~..:SIOE . 

It la , thel"Cforo , the opinion of this cle..?art !lo·-t t hat, 
if n porso1 .. !'es::.-:es in .e.nao.s City, Iassourl , c....d l...a.s an 
ffico 1n t .L.nt c.: t y , \":her o he holds himself' out as o. roal 

estate dealer, Jt't sells ! ro2erty 1.r t ho Sto.to of hans as, 
nnd does not sell ~iissonrl propert:,, :"1o should qual ify tmd 
apply for e. .dsaour1 Reo.l sto.to l l conso • 

APPRO'!liD: 

.\o:: .. cKI'l\- •"LC •• 
Attor::1oy- ::io oral 

Res pec c!'ul!y submi tted, 

• J . PUR~ 
As s i s "tru: .. t At t or noy- Gc-:.e:"e.l 

\IJB : CP 


