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This opinion is written in response to your request dated 
January 29 , 1953 , which request for opinion reads , in part , as 
fo llows: 

"This l etter is beins written at the 
joint request of the Mag istrate , the 
Circuit Clerk and the ProsecutinG 
Attorney of ~aline County and respect­
fully requests a rulinG on tho questions 
hereina!'ter propounded. The questions 
hn.ve to do vlith the subject of the in­
cl usion of the board bill of prisoners 
in counties of tho third class in taxin3 
tho costs auainst a dofo.ndant who is 
solvent and able to pay tho costs . 

"The first que stion which arises is 
whether or not in class 3 counties tho 
ooard bill of a prisoner may ever be 
taxed as costs acainst a solvent defend­
ant in view of the specific provision of 
s ection 221 . 100 authorizinG a board bill 
to be taxed as costs in class 1 and 

~ class 2 counties . If such bonrd bill 1nay 
not be taxed as costs a gainst a prisoner 
in class 3 counties then the ansuer to 
the quest ions herolna!'tor propounded is 
pretty well settl ed. Assuming that such 
board bill may be taxed as costs and 
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collected from the defendant by reason 
of the general provisions of sections 
221 . 070 and 221. 160 several practical 
questions arise with reference to the 
computation of the time of ascertainment . 

11 Now limiting this matter to class 3 
counties and solvent defendants , may I 
propound you thre e questions : 

"First , where defendant is arrested for a 
misdeneanor committed in the presence of 
the officer, e . g . careless and reckless 
driving , on a suturday nicht , held over 
till Uonday and pl eads guilty or is con­
victed and fined, is there any way to 
include Sunday •s board bill i n the costs 
paid by the defendant? Apart from the 
practical matter of determining the anount , 
is he in jail •cor..mitted by lawful author­
ity • until the charge is fi l ed and the 
defendant is brought before the court? If 
so , how is t he amount determined? 

"Second, where defendant is sentenced to 
jail by the Ma gistrate , e . g . thi rty days 
for common assault , and, at the end of his 
sentence defendant wishes to pay his costs 
and be released, is his board bill accrulng 
after he is committed for fa i l ure to g ive 
bond pendlng tria l and/or his board bil l 
accrulng after sentence to be taxed as costs 
and collected from the defendant? If so , 
how is the amount determined? 

"Third, where defendant is sentenced to the 
penitentlary and has accumula ted a boa rd bill 
pending trial in the Circult Court , he falling 
to make bond after preliminary examination, 
and the defendant is financially abl e to pay, 
and execution would collect it , is the board 
bill , conputed as provided for in section 
221. 090 and certified to tho Circuit Cl erk by 
the County Clerk in the sane r.ta.n.l'ler a s if it 
were to be paid by the state , a propor charge 
to be included in the fee bill for which exe­
cutlon shoul d is sue? ·~ -!t- ~·t-" 

-2 -



Honorabl e Robert L. Hoy 

.. e shall answer the questions i n tho order propounded. 

The basic question is whether the board bill of a prisoner 
may ever be taxed as costs a bainst a solvent defendant in a 
county of the third cla ss . 

To answer t h is we must resort to the specific sta tutes on 
the subjec t of criminal cos ts because costs were unknown to the 
common l aw, hence one ' s right to costs is wholly dependent on 
sta tutory provisions allowinc them. 

In the case of In re Thomasson, 159 s. ,, . (2d) 626 , l . c . 
628 , affirming 119 s .w. (2d ) 433 , the court said: 

" ·!} ~r- {!· In the first place costs were 
unknov~n to t he coomon law and one ' s 
right to costs is no wholly dependent 
on statutory provisions allowin..~ them. 
And such statutes are strictly construed. 
7 R. C. L., s ec . 2 , p . 781 ; van Tramp v . 
Sanneman , 193 ~o . kpp . 617 , 187 S. l . 124; 
:.X parte l1e lson, 253 1!o . 627 , 162 S . 1. 
167. -::- ·;} *" 

As a further rule of construction, it is well es t ablished 
that all s tatutes on tho sar~ sucject n~tt~r ~ust be construed 
together so a s to Give effect to each, i~ possibl e . 

Section 550. 010 , r.s:•o 1949 , reads as follows : 

'" .'henever any por .son shall be conv lcted 
of any crime or misdeoeanor he shall be 
adjudged to pay the costs , and no costs 
incurred on his part , except fees for 
board, sha ll be pa id by the s~ or-
county . " (E!lphasis ours . ) 

It appears from reading the above s tatute that the 
Le6 islature contemplated t hat fees for board oul d be included 
in the cost bill chargeable a Gainst the defendant and that such 
fees were part of the costs i ncurred on behalf of the defendant . 

Re~ding t h is section together with Section 221 . 070 , PS~o 
1949 , and Sect on 221 . 090 , Rs·o 1949 , strengthens our conclusion 
that the board bill of a prisone~ committed co the co~on jail 
by l a :rful authority ~ould be taxed as costs a gainst the defendant . 
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Section 221 . 070 , supra , reads : 

"Every person nho shall be cot'llllitted to 
the common jail within any county in this 
state , by l awful authority , for any of­
fense or misdemeanor , if he shall be con­
victed thereof , shall bear the expense of 
carryinG him or her to said jail, and a lso 
his or her support while in jail , before he 
or she shall be discharged; and tho property 
of such person shall be subjected to the 
payment of such expenses , anJ shall be bound 
therefor , from the time of his cummitment , 
P.nd may be levied on and sold, froo time to 
time , under the order of tho court having 
criminal jurisdiction in the county, to 
satisfy such cxpensos . 11 

3oction 221 . 090, supra , ro~ds : 

" 1 . In each county of the third or four t h 
class , the sheriff shall furnish wholesome 
food to each prisoner confined in the 
county j ail . At the end of each month , 
he shall submit to the county court a state­
ment supported by his affidavit , of the 
actual cost incurred by him in the boarding 
of prisoners , together with the namos of 
the prisoners , and the number of days each 
spent in jail . Tho county court shall 
audit the statement and draw a warrant on 
the county treasury payabl e to the sheriff 
for the actual and necessary cost . 

"2 . ~•ben the .fi n.al determination of any 
criminal prosecution in a county of the 
third or fourth class shall be such as to 
render the state l iabl e .for costs under 
existing laws , it shall be the duty of the 
county c l erk to certify to tho clerk of 
the circuit court or court of comnon 
pleas in \?hich the case was dctornined , 
the a~ount due tho c ounty for boarding any 
prisoner who was a pa rty in such case . 
It shall t:1.on be tho duty of tho clerk of 
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the court in which the case was deternined 
to include1n the birr O?Co'St'S at.--;airis t 
the state , ill-ree S'WiiiCh are Eroperly 
chargeabl e to tne-ito.te fo~e ooard of 
such Erisoners7" (t:."lphasis-otirs . } 

Tho state or county is liabl e for certain criminal costs 
under certain conditions only in tho event that the defendant 
is unable to pay them. 

Section 550 . 020 , RSUo 1949 , provides , in part: 

"In all capital cases ln which the defendant 
shall be c onvicted, and in all cases in 
which the defendant shall be sentenced to 
imprisonment in the penitentiary, and in 
cases where such person is convicted of an 
offense punishabl e solely by imprisonment 
in the penitentiary and is sentenced to 
imprisonment in the county jail, orkhouse 
or reform school because such person is 
under the a ge of eighteen years , the state 
shall pay the costs , if the defendant shall 
be unabl e to ~ them-;-except , costs in-
ctirred on oehall 01'"<:iefendant . " (:!mphasis ours . ) 

Section 550 . 030 , RSJ!o 1949, provides as fol lows : 

11 \lhen the defendant i s sentenced to imprison­
ment in the county jail , or to pay a fine , 
or bot h , and is unable t o ~ the costs , the 
county in\flifcn the indTCtrnont--wB:s found or 
information filed shall pay the costs , ex­
cept such as were incurred on the part of 
tho defendant . " ( '::tphas is ours . ) 

Under Section 550. 010, supra , chc only costs incurred on 
behal f of a c onvicted defendant which the state or county in 
any event can be required to yay are t he costa for board. 
Under Sections 550. 020 and 550 . 030, supra , the state or county, 
as the case aay be , is l iabl e for that cost only if the con­
victed defendant is unable to pay . 

,,e take it t hen that the board bill for a convicted 
defendant is "properly chargeabl e" (Section 221. 090, supra) 
t o the s tate in the event that t he convicted defendant is unable 
to pay , sub~ect , of course , to the other restrictions contained 
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in Sect ion 550 . 020 ~ supra . ,/e , t herefore , do not believe that 
paragraph 2 of Section 221 . 090 , supra , remove s t he liability of 
the convicted defendant for his board bil l , but r a t her servos 
to clarify the fact that such item of expense is part of the 
costs to be a ssessed in the case . 

Although Sect ion 22: . 100 , RS:.1o 1949 , with respect to the 
board of prisoners in countie s of the first and second classes , 
is phrased differently than section 221.090 , supra , we do not 
believe that it ~ould have the effect of altering the conclusion 
above rea ched under other sections that the board bill of a 
convicted defendant in a county of the third c l a ss may proper l y 
be assessed against such defendant and coll ected from him if 
he be financially a b l e to pay. 

Having resolved the basic question , we now t urn to the 
question designated nFirst " in the request for opinion. 

Section 544.170, RSMo 1949, provide s : 

"All persons arrest$c1 and confined in eny 
jail , ca laboose or other place of confine­
ment by any peace officer , without warrant 
or other process , for any allege d breach 
of the peace or other criminal offense , or 
on suspicion thereof , shall be d ischarged 
from said custody with in twenty hours f ron 
the time of such arrest , unl ess they shall 
bo charGed with a criminal offense by the 
oath of SOl!le credible pe r son , and be held 
by warrant to answer to such offense ; and 
every such person shall , while so confined, 
be permitted at all reasonable hours during 
the day to c onsult with counsel or other 
persons in h is behal f; and any person or 
officer who shall violate the provisions 
of this s ection, by refusing to rel eas e any 
pers on who shall be entitl ed to such re­
l ease , or by refus i ng to per mit him to see 
and consul t with counsel or other persons , 
or who sha ll transfer any such prisoner to 
t he custody or contro l of another , or to 
another p l ace , or prefer agains t such per ­
son a false charge ~ with i ntent to avoid 
t he provisions of t his section, shall be 
deemed guilty of a misdemeanor . " 
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There is no question but t ha t an officer has the authorit y 
to arrest \vithout E. warrant for a misdemeanor committed in his 
presence , and , und~r the l~at-quoted sec tion, may have such 
person confined for not more t han twenty hours . At the expira­
tion of said twenty- hour period such person shall be discharged 
unl ess pr lor to such expira tion he shall have been charged with 
a criminal offense by the oath of s ame credible person, and he l d 
by warrant to answer to such offense . It follows , therefore, 
t hat for the first twenty hou1•s of the defendant • s confinement 
under the hypothetical submitted he has been "committed ~r -r.· -:f. 

by lawful authoritytt within the meani ng of Section 221. 070 , 
s upra . To rule otherwise would be to hold that the orig inal 
confinement was unlawful and render Section 554. 1''"(0 , supra , 
meaningl~ss . 

After twenty hours have passed following the lawful arrest 
and conf inement of a defendant without a warrant a nd the de­
fendant has not been charged with a cr~inul offense by the 
oath of some credibl e person , and held by warrant to answer to 
such offense , it would seem that thereafter he is no longer 
"conmitted -::· ~· -::- by 1'.1\'lful authority" and is entitled to be 
rel eased. Board bill accruing thereafter should not be charge­
able as costs . ~- e realize that practical difficulties may 
present themselves under t he hypothetical subo itted, but we 
know of no exception to the tuenty- hour rule conta ined in 
Sect ion 544. 170, supra , just because the twenty- hour period 
happens to expire on 3unday. 

The a~ount of costs chargeabl e to the c onvicted defendant 
for board bill shoul d be determined as provided in Section 
221. 090, supra . That amount is the actual and necessary cost 
incurred by the sheriff in the bo&rding of such prisoner. 

Questions designated 11 Second" and "Third" in the request 
for opinion deal with other situations under ~hich the defendant 
is committed to the jail . The basic probl em presented in each 
of them is whethel, he has been ''committed ·::· ~~ -:~ by l awful 
authority . " 

Section 532 .!~60 , RSUo 1949 , with regard to bail, provides: 

11 \~'hen th& imprisonment is for a crimina l 
or supposed criminal matter, the court or 
magistrate before whom the prisoner shall 
be brought , under the provisions of t h is 
chapter , shall not dischar ge h~ for any 
informality , insufficiency or irregularity 
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of the commitment ; but if , fro~ the ex­
amination taken and certified by the cam­
mittin6 mag istrate , or other evidence , it 
appear that t here is suff'ic ient l e c;al cause 
for commit ment , he shall proceed to take 
bail , if the offense be bailabl e , and good 
bail be offered; i f not , shall co~it the 
prisoner to ja 11 . 11 

Assuming no other defects in the proceed~~ . the defendant 
is la~fully cornnitted both after fail ure to make bail pending 
tri al and after sentence uhether before a nacis trate or in the 
circuit court so that in either or both of such events the con­
victed defendant ~ould be liable for costs for board accruing 
t hereafter . 

The fa c t t hat these costs accruing after havine been 
"connnitted ~l- ;} -::- by lawful authori tyn and prior to actual con­
viction are to be treated the same as costs accrui~ after 
conviction is c l arified by Section 221.160 , RSHo 1949 , which 
reads : 

"The expenses of imprisonment of any 
criminal pr isoner , such as accrue before 
conviction, shal l be paid in the same 
manner as other costs of prosecution are 
directed to be paid; and those which 
accrue after conviction shall be pa i d 
a s is directed by the l aw regulating 
criminal proceedings . " 

This would seem to answer bot h of the questions designated 
"Second" and " Third'; in the request for opinion. Here a gain 
the amount woul d be deter mined as directed in Section 221. 090 , 
supra , i . e ., the actua l and necessary costs incurred by the 
sheriff in boarding such prisoner . 

CONCLUSIOU 

It is the opinion of this office that in a county of the 
third class the board bill of a convicted defendant is a part 
of the costs to be assessed in the case ; that , if such defend­
ant is solvent and abl e to pay the costs , such board bill 
should be incl uded in the costs assessed against the defendant 
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and he should be required to pay such costs anong others ; that 
a defendant is "co .L":littod .:· :- * by l a 1ful authority" V1ithin 
the meanin.; of Section 221. 070 , RSI:o 194-9 , if he is arrested 
by an officer nithout a warrant for a oisdeoeanor committed in 
the presence of the office r , but t~at after the expiration of 
twenty hours if no warrant has issued, he is no l onger "committed 
-:~ -lr -!}by l awful authority;" that a def endant is "comr.titted -::· · * 
by l artful authority" within tho meaninG of Sec tion 221 . 070 , RSMo 
1949 , either after fai l ing to make bail pending tria l or after 
sentence whether before a mnc istrate or in the circuit court 
and tr~t his board b ill accruing after either of those dates 
shoul d be included in the costs assessed against him; and that 
the amount of the board bill chargeabl e to such convicted de­
fondant as costs is deter~ined as set forth in Section 221 . 090 , 
RSHo 1949 , i . e ., the a ctual and necessary costs incurred by the 
sheriff in boardin~ such prisoner . 

The fore~oing opinion , which I he~eby approve , wns prepared 
by ny Assistant , tr . John •• Inglish. 

Yours very truly , 

J bl::T .! • DALTOU 
Attorney ;eneral 


