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/ ROADS AND BRIDGES: Town board cannot vote by mail in

eight-mile road district, when
not situated more than ten miles

from county seat.

February 11, 1943

Honoreble Sears Jayne

Prosecuting Attorney

FILED

]

Clark County
Kahoka, Missourl

Dear Sir:

e are in receipt of your request for an opirnion
in the matter of the appointment of roed commissioner

of the Vayland Special road District.

This request involves solely the construction of
Seetion 2675 R, S5, Missouri, 1939. Your request par-

tially reads as follows:

"The commissioner whose term ex-
pires this year is kr, Charles Fore,
who harpens to be Chairmsn of the
County Democretic Committee. Acting
under Section 8675 the Town Doard of
Wiayland met on Janusry 22nd, and mede
a written certiificate of their cholce
of iir, Charles rfore for re-election
as commissioner in the form of & reso-
lution stating that iir. Charles Fore
was the ornly nominee and that he was
the unanimous cholece of 2ll five mem~-
bers of the Town Eoard. This written
certificate bore the signature of the
Hayor and was attested by the City
Clerk, and was then seesled and trans-
mitted by mail to the County Clerk

of Clark County.
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"Upon receipt of the above cer=
tificate the three members of the
County Court failed to act on the mat-
ter on the day deslignated by the sta-
tute, but Instead wrote a letter to
the members of the Town Board asking
that the Town Board meet with them,
Yesterday some of the members of the
Town Boerd, who could get off from
their employment, called upon the
County Court and stated orally that
their vote as cast by the above men-
tioned certificate was the vote of

the Town Board, 1In the meantime,
however, one of the members of the
lown board had signed some kind of

a staetement written in long hand, not
attested in any manner by the signa-
ture of the Mayor or by the Uity Clerk,
stating that he wished to cast his vote
for another party. /[t this point the
County Court asked me for ar opinion
on the matter and 1 cave them my opin-
ion, verbally, that the vote of the
iown Board as shown by the certificate,
being substantially in due form, was
the vote of the Town bBoard on the mat-
ter and that the three members of the
County Court might vote for someone
else but that it appeared that iir,
vharles Fore had been re-eclected be-
causeé there were five members of ‘the
iown Board and only three members of
the County Court, 3 % # % & % % % *

"Ihere might be a point raised as

to the distance of the Town of Wayland
from the Courthouse in Kahoka, but
some of the members of the Town board
tell me that they understood that the
distance was sufficient to bring 1t
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under the terms of the proviso
paragraph of Section 8675 and
having acted under that Section

in good faith, it 1s my opinion
that a mistake of fact as to the
distance of possibly ore-half
mile or such a matter would have
no effect upon the legality of the
certificate of election,

"Ovjection has been made that the
certificate did not designate a
second or third choice, but it
will be noted above that the reso-
lution signed by the lown board
and signed by each member thereof,
stated that no other rominations
had been made, therefore the iown
Board could not have designated

a secornd or third choice.

"Any opinion you may care to glve
me regarding the matter willl ve
appreciated very much. In the mean=-
time, the re-elected commissioner
1s assuming that he has been re-
elected to the office because the
vote of the three members of the
County Court could not change the
result in any manner, and sald re-
elected commissioner will, on larch
lst, assume the duties of the office
and continue in the office until some
action to oust him is taken,"

In your request you state that the town of Vayland
may be one-half mile less than ten miles from Kahoka,
the county seat,
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Section 8675 kK, S5, wissourl, 19359, reads as fol-
lows:

"The mayor and members of the city
council of any city or town within
any special road dlstrict thus orgsn-
ized, together with the members of

the county court of the county in
which ssld district is located, at

a meeting to be held in the county
court room, st which meeting the
presiding judge of tie county court
shall preside and the county clerk
shall act as clerk, within two weeks
after the voters within the territory
of such proposed district shsll adopt
the provisions of this article, shall,
by order of record to be kept by the
county clerk, appoint & boserd of com=
missioners composed of tihree persors,
designating one to serve for three
years, one for two years and ore for
one year, and in rfebruary every year
thereafter one commissioner shall Dbe
appointed &s above speclfled, to serve
for three years; gll such commls-
sioners shell be residert taxpayers
of the district, and shall serve until
their successors sare appointed and
qualified, vacancies to be filled as
original anpointments arc mece. Resig-
natlons shall be to the county clerk.
Removal from the district shall create
e vacancy. oSuch commissioners, before
entering upon the discharge of their
dutles, shall take ocath of office, to
be administered by the clerk of the
county court: Irovided, that where
the city 1s located a grecater dis-
tance than ten miles from the meetlng
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place of the county court, the mayor
and city council of the city or town
within the road district for which com-
missioners are to be appointed, may
make a written certificste of their
cholice of the commissioner or commis-
sioners to be appointed, designating
their first, secomd and third choice
end scal the same and transmit it to
the county clerk by mail or by special
messenger and the choice and selection
designated in such certificate shall be
given the seme consideration as though
the board and mayor were presert at

the meeting of the court: Provided,
that such certificate shall be glven
over the signature of the wmayor or act-
ing mayor attested by the seal of the
city and signature of the city clerk."
(Underscoring ours.)

Under the above section, it is mandatory that the
members of the town board meet with the county court
within two weeks after the voters in such a district
shall adopt the provisions of Article 10, Chapter 46
of the Revised Stetutes of wissouri, 1939, At the
meeting in the county court room the presiding Judce
shall preside, and the county clerk shall keep a record.
At this meceting the commissioners for the rosd district
shall be appolinted, one for three years, one for two
years, and one for one year., The same procedure as
for original appointment is followed when vacencles
oceur,

#hen the meeting of the county court for the
city, town or village offlicers is called, the city,
town or villace officers each are entltled to vote,
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it was so held in the case of State ex inf. lolt,
Pros, ’ttorney., ex rel, Jones v, Meyer, 12 5, V, (24)
489, 1. ce 490, where the court sald:

"Respondent, Meyer, contends that
under section 10802, H, S, 1919,
the mayor end councilmen are each
entitled to cast a vote for commis=-
sioner,

"Relator, Jones, contends the mayor
and councilmen sit as one member of
the county court and together have
only one vote, and that, two members
of the county court having voted for
him, he thereby received a majority
of the legal votes cast,

"These contentions call for a con-
struction of section 10808, #* 4 % &

"It will be noted, that, on the
assembling of the mayor, the mem-
bers of the counell, and members

of the county court, the meeting

1s declared organized, with the
presiding Juuge as the preslding
offlcer and the county clerk as
clerk of the meeting. <Yhey do not
meet as offlcers of the city or as
officers of tne county. They meet
&8s one body, for the sole purcose
of appcinting the commissioners.,
Neither the city councll nor the
county court has any cortrol over
the public highways withln the
district outslde of the corporate
limits of the city. w~uch control

is lodged exclusively with the board
of commlssioners, Sectlon 10809, K,
S. 1919,
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"The statute no more limits the

mayor and members of the council

to one vote then it limits the
members of the county court teo

one vote, o doubt the lawmekers
essumed the members of the meet-

ing would be so interested in the
welfere of the district that they
would not permit rivalry between

the county court and the city

council to interfere with the

honest performarce of their duty.
Each member of .the meetinz is su-
thorized to participate in the ap-
pointment, and, absent a word in

the statute to the contrary, we

mast hold each member of the meet-
ing to heve a vote. The statute

8o remained for twenty yeara and
until 1915, when the following pro--
viso was added: 'Provided that where
the city 1s located a greater distance
then ten miles from the meeting place
of the county court; the mayor and
city council ‘of the city or town with-
in the road distriet for which com-
missioners are to be appointed; the
mayor and members of the eity counecil
mey make & written certificate of
their choice of a comnlssioner or
commlasioners to be appolinted, deslige
nating their first, second and third
choice and seal the same and transmit
it to the county clerk by mail or by
speclal messengerj and the choice and
selection designated in such certi-
ficate shall be glven the same con-
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slderation as though the board and
mayor were present at the meeting

of the court: Provided that such
certificate shall be given over

the sigrature of the mayor or acting
mayor, attested by the seal of the
city and signature of the city clerk.,'
Lawa of 1915, p. 375,

"It 1s clear the lawmakers by this
groviso onII intended to relieve

the mayor and councilmen from ate-
tending the meeting if the city was
Iocated more then ten miles from the
meeting place. By the proviso, the

city is rnot authorized to make a
written certificate of its choice,

but the mayor and members of the coun-
¢ll are authorized to do so., The
cholce designaied 1ln the certificate
must be gliven the same consideration as
though the wmayor and members of the
council were present. Ve have ruled
the statute as originally enacted au-
thorized each member of the meeting to
cast a vote; and, if the cholce desipg-
nated 1n the certificate is to be given
the same considera .lon as though a member
was present and voting, then his choice
designated in the certificate must be
counted as a vote for commissioner. Lhe
requirement that the first, second, and
third cholce be designated has referernce
to the first meeting after the organiga-
tion of the dlistrict, when three com-
missioners are to be pgointed. There=
after, at a meeting for the appointment
of only one commissioner, the first
ballot might not result in an sppoint-
ment; 1f so, on the second ballot the
absent member's second choice could be
voted, and so as to his third choice,"
(Underscorinm ours,)
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Section 10802 i, 5, Missouri, 1919, is now Sec-
tion 8675 R, S5, kissouri, 1959.

The court in the above case described how the
meeting should be held, and that the members of the
city were each entitled to a vote, and were not con-
fined to the clty casting only ore vote, The city
in this case 1s anslagous to the town ln the case des-
cribed in your request, The court also, in the above

case, in passing on the provision that the town board
may send in the vote, properly certified by written
certificate, of theilr choice for road commissioner or
road commissioners, specifically stated, "it 1s clear
the lawmakers of this proviso only intended to relleve
the mayor and councilmen from attending the meeting

if the city was located more than ten miles frorm the
meeting place,”

Under your request you siate that the town of
Wayland is less than one-half mile under ten miles
from Kahoka, the county seat where the meetin; should
be held, and under the holding in the above case the
town board of Wayland ls rnot permitted to mall 1in 1ts
choice properly certified, but the members who vote
must appear in person at the meeting, which is sup-
posed to be held in February of each year,

CONCLUSION

lt is, therefore, the opinior of this department,
that since the town of Wayland i1s less than ten miles
from the eity of kshoka, which is the county seat, the
town board of Waylard 1s not permitted to take advantage
of the proviso which permits it to send in 1ts cholce
as to whom should be appointed road commissioners by
a written certificate to the county clerk by mail or
special messenger.
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lt 1s further the opinlon of thlis department,
that each member of the town board 1s entitled to
vote his choice for the road commlissioner, or rosad
commissioners, if voting at the meeting in the court-
house, which is properly celled and presided over by
the presiding Jjudge of the county court and a record
of which 1s made by the county eclerk.

1t is further our opinion, that the resolution
passed by the town board of "syland, constituting five
votes for a |certain party for road commissioner, is
invelid end {the votes must be cast in person at the
courthouse dt the metting which must be held in Febru-
ary of each 'year,

1t is further tle opinion of this department,
that if Charles Fore recelved a majority of the votes
cast by the county court and the members of the town
board, on ebruary 8, 1945, at the courthouse 1in Kahoka,
he has been legelly appointed commissioner for the
"ayland Special Road Vistrict,

Fespectfully submitted
We J. BURKL
Agsistant Attorney Gereral

APPROVED"EY's

ROY MeKITTRICK
Attorney CGeneral of iiissouri
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