COUNTY/COLLECTOR: When County Collector.entitled to credit for
TAXATION: delinquent taxes. '

Honorable Gordon J. “assay t;fsﬂﬂ ;

Prosecuting "ttorney
Chrigtian County
~zark, Misaouri

Dear Slr:

This wlll acknovledge raceirt of vyour request for an
opinion, under date of 'arch €, 1243, wvhich reads:

"Trouble has arisen hotween the county court
and county collector. The county collector
wants credit for delinquent rerchants license
whera he hae fallad tec pet a sufficlent bend.
Can the county legally rclieve the collector
of these items.

"Flease advise me what effort the crinty cole
lector wrust make bafore he I1s entitled to
credlt for the uncollected personal and real
taxes which remain uncaollected for the yeanr
1942. I have re24 the atatutes and think T
Jmow but the court insiats that T get an opin-
lon frcem you. [he settlenent is Aue this
month and I would appreciate an early reply."

‘e shall take up your Inquiries in the onrder in which
they aprear. You flrst inqguire 17 the county court can.
allow a credlt in the county collector's setblement for a
delinquent merchent's llcense when sald merchant falled to
glve 2 good and sufficient bond e8 provided by statute. Ve
sre attaching =2 copy of an oninion rendered by this Teparte
ment under date of ebruary 10, 1:42, Lo Honorable Leo J.
liarnad, lrosocuting Attormey of .ettlas County, ledalis, is-
souri, which holds th=t before a county collector can re-
celve credlt by Lhe county court for a delinguent mesrchant's
tzx, that the collector shall exercise due diligence toward
collecting sald merchant's license, and defines "due diligence"
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as showing, "# ¥ % that he has filed suit for the forfeiture of
such merchant's bond, obtained judgment thereon, requested exe-
cution be issued thereon and that execution has been returned
nulla bona." .

If said collector fasiled to require of the merchant a good
and sufficient bond as required in Section 11306, K. > Iis=souri
1939 (see copy of attached opinion) then no doubt the county court
could zrant no lenlency at all but require the sald merchant's
license be paid in full. Under Seection 11307, K. S. !issouri
19039, it makes 1t a misdereanor for feilure of a collector to re-
quire such boné before issuing said merchent's license. Of course,
it is & question of fact to determine if a bond is good and suf-
ficient. Vie shall not go into that st this time since you have
a,parently determined that said bond if given was nct a good and
sufficient bond.

Therefore, we are of the opinion thet if said collector falls
to require a bond prior to issuing a merchant's license or falls
to obtain & gecod and sufficient bond as required by law that he 1is
entitled to no credit on his settlement until fully paid and fur-
thermore makes himself liable for misdemeancr under Section 11307,
He S Kissouri 12339, for failure to require any bond.

You further inquire as to what effort the county collector
must make before he is entitled to credit for uncollected perscnal
and real estate taxes for the year 1942, JSection 11086, L. & Fis-
souri 1939, requires the collector to diligently endeaver to collect
all taxes within his meens. He may seize and sell chattels of per-
sons liable for taxes and no property whatscever is exempt from
seizure and sale for tsxes due on elther lands or personal property.
Also, said collector shall not receive credit for delinquent taxes
until he shall have made an affidavit that he has beon unable to
find any personal property out of which to make the taxes in each
cese =c¢ returned delinguent.

"The collector shall diligently endeevor and
use all lawful means to collect all taxes which
they are rcguired to callect in their respective
counties, and to thst end they shall have the
power to seize an’ sell the goods and chattels
of the person, liable for taxes, 1In the same
manner as goods and chattels are or may be re-
guired to be seized and sold under execution
issued on judgments at law, and no property
whatever shall be exempt from selzure and sale
for taxes due on lands or personal property:
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krovided, that no such seizure or szle for
taxes shall be made until after the first
day of uctober of each year, and the col=-
lector shall not receive a credit for de-
linquent taxes until he shall have made
affidavit that he has been unable to find
any personal property out of which to make
the taxes in each case so returned delinquent;
but no such selzure and sale of  oods shall
be made until the collector has made dJdemand
for the payment of the tax, either in person
or by deputy, to the party lisble tc pay the
same, or by leaving a written or printed notice
at his place of abode for that purpose, with
some member of the family over flfteen years
of age., -uch selizure may be made at any time
after the first day of Cctober, and before
sa2id taxes become delinquent, or after they
become delinquent: Frovided further, that
when any person owing perscnal tax removes
from one county in this state to another, it
shiall be the duty of the county collector
(or township collector as the case may be) of
the county from which such person shall move,
to send altax bill to the sheriff of the county
into whicil such person may be found, and on
receipt off the same by said sheriff, it shall
be his duty to proceed tc collect said tax
bill in like msnner as provided by law for the
collection of personal tex, for which he shall
be allowed the same compensation as provided
by law in the collection of executions. It
shall be the duty cf the sheriff In such case
to make due return to the collector of the
county from whence said tax blll was issued,
with the money collected thereon,"

Section 11089, N, 3, 'isscuri 1939, provides that before
alloewing the county collector any credlt for any delinquent lists
the county court shall make sapecial iInguiry and be fully satisfled
thet he has used due dilipence to collect same and that he could
nct rind any pei'sonal pxopcrty of the taxpsyer out of which to
make the -taxes.

"At the term of the county court to be held
on the first Yonday in larch, the collector
shall return the delinguent lists and back
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tax books, and in the city of st. Louls

the uncollected tax bills and back tax
books, under oath cr affirmetion, Yo such
court, and settle hls acccunts of all

moneys received by him on account of taxes
and other sources of revenue, and the

amount of such delinquent lists, or so

much thereof as the court shall find prop-
erly returned delinquent, shall be allowed
and credited to him on his settlement. Pe-
fore allowing the collector such credlt

for any delinquent lists, the county court
shall make speclal Inquiry and be fully
satisfied that he has used duve diligence to
collect the same, and that he could not

find any personal property of the taxpayer
out of whiech to make the taxes, If the court
is satisfied that there are any names on the
lists of persons who have personal property
out of which the taxes cculd have been made,
it shall, in passing upon such listg, strike
such names therefrom.”

Section 11112, H, S. Masouri 1239, provides that the county
collector shall sue for delincuent personal taxes, Section 11093,
Re S. Missouril 1939, requires the county court to examine carefully
and fully into collections made by the collector of delinquent and
forfeited taxes, etec., from all sources. The latter section reads:

"The county court shall cause such settlement

to be entered of record, sc as to show the
amount dues the state and county, respsctively.
The record shall show thie amount of state reve
enue and stete Interest fund taxes collected

on the current tax books, and the amount of

such returned delinquent thereon; also, the
amounts of each collected on delinquent lists,
amount of Interest or penalty cocllected on
delinquent lists, amounts collected on for-
feited lend lists, amcunts of interest or pen=-
alty and costs collected on ferfeited land
lists, amounts collected on dramshop licenses,
peddlers' licenses, billiard and other licenses;
and the clerk shall report immediately the same
to the state auditor, on blanks furnished to him
by the audiltor for that purpose. In making said
settlement, the court shall carefully snd fully
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examine into all collections mede by the col=-
lector of delinquent and forfelted taxes, pen-
alties and costs thoreon, and licenses from all
scurces whatscever,"

Iikewise, Section 11091, ... S. Missouri 1232, also requires,
the county court to examine carafully the county collector's
settlement.

"ihe county courts, at the term for returning
the “elinquent lists, as provided in sectlion
11088, shall carefully examine the setilements
made by the ccllectors for all dramshop licen-
ses, peddlers' licenses, billisrd and other
licenses, delinquant taxes and forfeited land
taxes received by him since his last settlement."

Section 11109, i. Se. ldissourl 1939, makes unpald taxes upon
real estate a lien on such real estate. JSection 11108, . S, !'is=-
souri 1932, requlires the county collector to enforce State's lien
for delinquent taxes upon real estate.

"All real estate upon which the taxes remain
unpald on the first day of January, annually,
shall be deemed delincuent, end the sald county
collector shall proceed to enforce the lien

of the state thereon, as required by this chap-
ter; end any fallure to properly return the
delinguent list, as required by this chapter,
shall in no way effect the validity of the assess-
ment and levy of taxes, nor cof the judgment and
sale by which the collection of the same may be
enforced, nor in any manner to affect the lien
of the state on such delinquent real estete for
the taxes unpaid thereon."

Section 11110, L. S. 'lisscurl 1939, requires the county col-
lector to make a list of all taxes, voth personal snd real, that
are delinguent and which he is unablo to collect and which are
shown on the tax boocks.

Section 11120, f. o fiaaouri 12359, provides that withiln
thirty days after the collector makes his settlement the county



Hon. Gordon J. iassey - March 29, 1945

clerk shall prepsre a back-tax bock showing all delinquent real
estoate taxes and charge the collector with samae.

"Wwithin thirty days after the settlement of

the collector, in the odd numbered years, the
several county clerks In each county in this
stare, and in such cities, the register, city
clerk or cther proper officer, shall make, in

& book to be called the 'back tax book,' a
correct list, in numerical order, of all tracts
of land and town lots on which back taxes shall
be due in such county or city, sstting lorth op-
peslte each tract of land or town lot the name

of the owner, if known, &nd i1f the owner thereof
be not known, then to whom the same wasg last
assessed, the deseription thereof, the year or
years for which such tract of land or town lot

1s delinguent or forfeited, and the amount of

the originial tax due each fund on said real
estate (and the interest due on the whole of

seld tax at the time of meking seld back tax
book, together with the clerk's fees then due),
in eppropriate columms arranged therefor, end

the sggregate amount of taxes, interest and
clerk's fees charged against each tract of land
or town lot for all the years for which the same
is delinquent or forfeited; said back tax’bock,
when completed, shall be delivered by said clerk
or other proper officer to the proper collector
of the county or such city, for which he shall take
duplicate receipts, one cf which he shall file

in his office and the other with the state auditor,
and the clerk or other proper officer shall
charge such collector with the asg regate amount
of taxes, interest and clerk's fees contained in
said 'back tax book', In ell cities the seid
'back tax bock' shall be made out, in alphabet-
ical order, in the name of the owner, i1f knownj;
eand if the cwner be not known, then in the name
of the person to whom such tract or lot was last
assessed. All taxes, interest and clerk's fees
hereafter contained in the 'back tax book' herein
described shall bear interest from the time of ‘he
making ocut of sald 'baclk tax book' at the rate

of ten per cent per annum until paid. In comput-
ing interest under this article, a fraction of a
menth shall be counted as a whole month,"
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"Iue diligence” has been defined in the attached copy of
the oplnion previously rendered by this l'epartment. In this
insiance we are of the opinion such term meens that the county
collector shall exert all effort possible under the above stat-
utory vrocedure to collect said delincuent taxes and until thls
is done he can expect no credit by the county cocurt. You will
alsc notlice that such seizure and sale of personalty under the
above procedure is apylicsble also for the payment of delinguent
reel estate taxes. iiith respect to real estate, if the county
collector has dlligently endeavored to collect said taxes and has
made his affidavit that he has been unable to do so, then the
cocunty court will credit him for such delinguent taxes. liowever,
under Section 11120, supra, when the back-tax bhook for delinguent
taxes is completed sald taxes are again charged to the collector
for collection. The procedure is well established for sale of real
estate for delinquent taxes therecon so the writer wi]l not include
same in this opinion.

CONCLUSICN

The answer to your first inqulry is that no eredit can be
allowed by the county court for a delinquent merchant's license
1f the county collector falled to obtain &€ good and sufficlent
bond as provided by law before issulng a merchant's license.
Furtherrmore, he may be convicted of misdemeanor for falling to
secure said bond.

In answering your second inquiry, it is our opinlon that the
collector nust exercise due diligence in ccllecting such delin-
gquent personal and real estete taxes, for instance, such diligence
as to seize and sell any personalty for the payment of sa2id de-
linquent personal or real taxes; if none are avallable, then to
Institute suit apgainst the taxpayer for delinquent personal taxes.
ihen the collector shall make his affidsvit steting that he has
exercised due dilligence and the result. If no gersonalty can be
found winich may be sold for payment of delinquent real estate
taxes then the affidavit to this elffect should permit tie county
court to allow credlt of such delinguent taxes. lowever, under
Section 11120, supra, they will then be charged back to the county
collsctor for collection under the well established statutory pro-
cedure for collection of delinquent real estate taxes.

Hespectfully submitted
A: rROVEY':

AU Bbbl.:y h. EALI I;l.!. .l" JT‘\-
Agsistant Attorney General

RUY WeKITTHICK
Attorney Ceneral of lLissouri
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