
CRlMINAL LAW : Giving a bad check under ~ection 4694 
R. s . Missouri , 1939 , without a false 
representation is not a violation of 
the la.w . 

April 13 , 1943 

v --rl F I LED 

honorebl e G. Logan Marr 
Prosecuting Attor ney 
MorBan County 
Versailles , !•, issouri 

Lear ~ir : 

Sl 

We are ir rece ipt of your req..1est for a r opir.i:m , 
under date of April 9 , 1943 , wl: ich roads as fol lows : 

" I am hereby roqu~ sting an opinion 
on t his state of facts: 

"The chock ~as as f olloro : 

"Versailles, ! o • ..• arch £6 , 1943 

nBAlK OF V:.RSAlLL~S 

"Pay to the order of Clyde Bayes ~25 .00 

"'rwenty 1•'1 ve and no/100 - - Dollars 

"si - red A. R. hewell , -"( No Acct . ) 

"lndoroed on Lack of check , 
"Clyde hayes , 
11

1 • 1 . Gerhart . 

11'1he affidavit for a felony in the 
justi ce court of J . ~ • • ridges i n 
t he City of Versailles , reads as 
follows : 

"A. F . Gerhart , be r -~ culy sworn 
depc ses and states tbat on t he 26th 
day of ~~arch , 1943, at t he '1 ownship 
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of JToreau and in said county , i'l. . R. 
z.rewell to t he best of t he affiant ' s 
knowl edge did t hen and t here vd th 
s pecific criminal intent , unlawfully, 
wilfully, ~ror3fully, feloLio~ sly d id 
issue .and deliver a check for t he amount 
of ~25 .00 , knowing at tr e time that he 
had no funds or account ~ith to pay same . 
Said check bein; drawn on the bank of 
Versailles Mo • . Sa i d ch eck b eing pr esent­
ed for t lle payt "'nt in due time and pay­
ment denied for t he r eason s tated above , 
contrary to tL.e f orm of t he statute in 
su ch cases ~ade and pr ovided and a&air.st 
the peace and dignity of t he ~tate of is­
s ouri . 

"A. F . Gerhart 

"Subscribed ar.d S\forn to before me on 
t hi s 3r d day of Apr i l , 1943. 

"J . ~ . !.ridges 
Justi ce of t he Peace 

"IJ.his check ~as presen ted on the same 
day it was g iven , and t he notation 
about no account was made by the vice 
presiden t and cashier of t ee Bank of 
Versailles , and it is admi tted that A. L .• 
1ewell had no money or credit or accoun t 
~ith the bank at t he time t he check was 
given or pre sented and had no money or 
account or funds th~re now . 

"The affidavit before t he justi ce was 
made by the justice , and on account of 
the amount , t ho sta tute tl~ t i s to be 
complied wi t h in or der to make a 1elony 
is agreed ard admitted to be Se ction 
4694 1 . ~ . ! o . 1 939 . 

"Clyde Hayes t he payee of the check 
owed the i r.dorser , f . 1<' . J erbart " 15 . 00 , 
on an ol d anteceden t debt, and A. R. 
Ger hart paid i n cash , to Cl yde Hayes at 
t he time o!' t he deliver y of- t he check 
to A. R. Ger hart . 
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"'l'he facts are and is admitted, that 
A. l' . Gerhart is an innocent purchaser 
of t he check for value vithout notice . 

"'lhe hidden facts unkrown to I . Io' . 
uerhart at tLa time the ct.eck was in­
dorsed and delivered to him , for the 
10. 00 in cash and t be retur n of.an 

J old check that Gl~de Imyes had given 
to A. r . Gerhart ~or an ol d debt , of 
~ 15 .00 , are these . 

"A. h . Newell had no money in the 
bank , but tol d Cl yde Hayes to hold 
this ~25 . 00 check , until later; and 
this ~25 . 00 check in question was giv­
en to Cl yde hayes for secor d handed set 
of harness . Cl yde Hayes has stolen 
these harness , and later , these stolen 
harness was sold to a man in ililler 
county, and the r eal owner of t~ese 
harness recovered t hese stolen harneds . 

"All these facts ~ere not kr·own by A. 
P . Gerhart , and r one of t hese facts 
were told to A. l • Gerhart by Ll yde 
!'..ayes . 

"A. h . Newell t he giver of this check , 
the zo~ aker of t l is check to Cl yde hayea, 
claims that he never got anything of 
value for the che ck , since the harness 
r~as stolen harness , and he never did 
obtain tb.e harness , and t hat the check 
was obta~ned from him by fraud , and no 
title passed to the check, and A . ~ . 
Ger hart , the i nnocent party did not 
get any title to the cneck , and he 
cannot prosecute; that he , .• f . 
!\ewell never obtained anythirg of val ­
ue , and suppo se his check was a bogus 
cheek under ~oc . 4694 , there is no 
crime commit ted by A. R. ~ewell; in so 
far as he and Cl yde hayes are concerned, 
that two crooks were t rying to skin 
each other , and bot h are equally guilty. 

. ' 
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"Clyde hayes , tbe o e who stol e tne 
harness , ana wno passed and uttered 
tne check, is 1l jail for stC;aling 
t11e harness at arsaw, •ao . l 'h<.; t r ue 
owner ot: t ho narness has his han~ess 
back. 

r:A . I. . J.,evrell the maker ot: tnc cl.~.e ck , 
sol d , these stol er harness to an 
innocent ~an, t:or 35 . 00 . ~h is man 
t,.,avo a check to u . n . ~-ewell t:or 
,35 . 00 , ana wl'en he l ost t he narness , 
he stopped payment on ~he ~v5 . 00 cLeck . 

J 
" . r . I.ewE.:ll , owed. a local ·rocery 
in v~rsailles , , 10 . 00 on a ~roccry 
bill , and cave this ~35 .00 cneck on 
tho Ioiiller county man for the sale ot: 
the harness ; and this local marehant 
gave credit for t he 10 . 00 debt , and 
th&n r ave in cash to J . h . ~ewell , 
t he ~s .oo , c iffc rer ce . 

"Now, the local merchant is out .... 25 . 00 
in cash , because the check he ac cepted 
was stopped, and in the l ong run, 1ew-
ell received a nd has in his oocket ~25 .00 , 
ann he is not worth a judgment for the 
recover y of the ~~s . oo by th~ local mer­
chant . 

his this man 1 . ~ . !ewell l iable to a 
cri~inal prosecution un6er &ect ion 4694 , 
for this bogus check , that was deliver ed 
to A. ' • Ger~art? 

"If A. h . a~w6ll is not 11aLle for a 
criminal nrosecu tion for " ivlng this 
bozus check , unCer 4694 , th~n under what 
stntute can he be successfully prosecu­
ted . " 

Under t he above facts, as set out in your request , 
you are asking an opinion on two questions: 
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First , is t l:"i s man , t . H. !!ewell , liable 
to a cri inal prosecution u nder Section 
4694 R. ~ . k issouri , 1939, for t he ~iving 
of this bogus check t hat was delivered to 
A. 1<' . Gerhart? 

Second, if A. R. ! ewel l is not l iable for a 
crimi~al prosecution for t he giving of t h is 
bo~us check , under Section 4694 , supra , then 
under what statute can he be successfully 
prosecuted? 

~action 4694 R. s . t issouri, 1939, reads i n part as 
fo l lows: 

"Every persor vrho , \'fi th t he intent 
to cheat and defraud , shall obta in 
or attempt to obtain, from any other 
person , or per sons , any moLey, * * 
by ~eans , or by u se,of any false or 
bogus check , ::- -~:- * shall be deemed 
gui lty of a fe lony, and u pon convic­
tion t hereof be punished by i mpr ison­
ment in the st6te penitertiary for a 
term not exceeding seven years . " 

lJnder the facts in your request you state t hat A. R. 
l,ewel l and Clsde Hayes were tryir g to cheat each other 
and you do not state that either r. n. ~ewell , or Llyde 
Hayes made any false representation to the pr osecu t ing 
witness, A. !<' . Cierhart. 

In order t hat a successful prose cution cou l d be had, 
a ~ainst either one of t hem , it is necessary for t he State 
to shov1 that false represen t ations wer·e made t o the victim 
and were relied upon by him as t rue when he paid t h e 1en 
Dol l a r s i n cash and r eturned the ol d check given by C-lyde 
hayes to the vict im , / • • • Gerhart . ( State v . Donal dson , 
148 ...> . ', . 79 , 243 . .'o . 460; State v . f.obinson , 14 .;) • ' . (2d) 
452; State v . Burton , 213 s • .• 424 . ) 

'l,he i nformation must specifical l y shoVJ t he detai ls 
of t l:l.e act under which the money was obtained by false 
pretenses . It is not suffi cient to say that he fraudu-
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l entl y , or designedl y , or by u se of fr audulen t practices 
obtained the money, bu t it must sl.ow suff i cient fact s 
to· i r form the defenCar t u nder which he is char ged . (State 
v • .. art in, 126 ·..; • .• 442 ; 226 o . 538 , ...x pa r te Pelinsk i , 
213 ..> . · • 609 ; St a t e v • • dlson, 122 .::> . ·' · 701 , 223 ~ .. o . 
156 . } The a~proved informa tioL which is fol lowed in most 
cases , and sets ou t all of the e l ements t hat must be pro ven 
under Sec t ion 4694, supr a , is set out in the case of State 
v. Loesch, 180 S . J. 875 . The complaint f iled in t he jus­
tice court should as nearl y as possibl e follow t he i nforma­
tion s e t out therein. 

~he mere fact that A. R. ewell gave a check to Cl yde 
Hayes which was drawn on a bank in which he had no fund s , 
whi ch check was cashed by 1• . F . Gerhart , in itself is not 
a criminal offense . 1h er e must be a confidential relation 
between the victim and the accused. (Sta t e v . Block , 62 s . 
'' · ( 2d) 428 , 333 t10 . 127 1 ard St ate v. Bl ock, 62 :S . ' . ( 2d) 
432 , 333 Mo . 1 ~4 . } 

I 

Under t h e f act s in you~ r e quest t he accused did not 
make any f a l se r epr e sentation s to Ger hart , but had a l l of 
h is dealing s with Cl yde hayes . ·The f act t hat it was a bad 
check is not suffi cient for pr osecution , unless t he ac­
cused made false representa t ions t hat caused t he victim 
to pay the ~ en Dollars in cash and r e turn t he old check to 
Clyde Hayes . 

If t here was a cor spi racy between Cl yde haye & and 
A. R. .L•ewell to swindle A. 1 • oor ha t both could be found 
guilty of obtaining morey under fal s e pretenses . (Sta t e v . 
Starr , 148 b • .r . 862 , 244 t.o . 161 ; ~tate ex rel uajor , 
v . 1!o . Pac . R. Go . , 144 ::> . \ . 1088 , 240 Ho . 35 . } 

Accoro i ng to t he facts in your request A. It . l~ev1e11 
and Cl yde Hayes were swir dling each other and t here were 
not facts set out i n you r r equest t ha t show any false 
representations having been made t o A. n. Ger hart . 

! here i s a general sta tut e regarding the obtaining 
of money under fa lse pret enses (Section 4487 R. s . <•10 ., 

1939} but s i nce ~ection 4694 R. s . IU ssouri , 1939 , i s a 
specific statute , in that it r et ers to false checks,it 
wou l d be a pplicable if t here were suf t icient evidence to 
obtain a convi ctior . (St a t e v . I ichma n.., 148 s • .• (2d) 
796 , 1 . c . 798 .) 

• 
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In the l ast par agraph of ;--our r ec ..... est you sta1..e : 

"If A. h . ~ ewell is not liabl e for a 
cri-ina l prosecutior for rivin~ this 
bogus check , under 4694o , then under 
what stnt~te can te bo succ~ssfully 
pr osecuted. " 

Under the 1 acts i n your request Cl yde I.1ayes wa s to 
hol d the Twenty- five Dol l ar check ir. question , end it doe s 
not show t hat any r epr e s entation was made by 1~ . L. ~ewell 
that t he check was a good check. On the other hand, it 
appea s that Clyde hayes knew t he check was on a bank in 
whi ch A. L. 1ewel l had no account . 

CO I.CLUSION 

In view of t he fac ts set out in your r equt-s t it is 
t he opinion of this depart,.nent that A. h . J..ewell is not 
l iab l e t o a criminal prosecution under ~action 4694 h . ~ • 
.. isso.J.r i , 1 939 , for t h.L -;1 ving of tt.is bogus check t hat 
was delivered to J . 1 . C~rhart by Cl yde Leyes . 

It is furtr.cr the opinio11 of this deno.rtment that 
s i nce ·we are hold.:.r,g t .. a t t . I. . r.ewell is cot liable on 
this bogus check under Section 4694 , supra , he is not 
guilty under any statute for the drawing of the check , 
for t he r eason t.hat no f'alse representations \"Jere made 
to A. 1 • Ger hart or to t- l yde 1Layes , tl.c payee of tr e 
check . 

AP.t'HO\ D L' : Respectfu l l y sutmitted 

W. J . I:URKC 
AssistaLt ~ttorney ~eneral 

ROY ..IcKl'l'IRICl 
Attorney Genera l of' J.issou r i 

WJB :Rr· 


