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\Vhen mon:y is not obtained ~ n a l~ c ec 
the 6.rawer is not guil. 'CY of obtainin~S money 
under false preten ses . 
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FILED 

Honorabl e G. Locan arr 
Pr osecut i ng Attorney 
!Vtorga n County 
Versaille s , Missour i 

5 
Dear ~ir : 

\;e ar e in receipt of your r eque at for an opinion , da t ed 
April 24 , 1943 , which r eads as follows : 

"The acts a r e these : A driver of a com­
mercial truck , was entru sted by the ovmer 
and opera tor of the truck with s orne money 
of l.lr . .• B. Anderson , consi stin~ of a 
r· ont gomery- '-.e.r d check , and some cash. 1l'he 
1.'- 'v/ check wa c made payabl e t o Jlnderson and 
t he same was indorsed by Anderson . TQe 
t r uck driver , had a wr e ck , and he used t he 
cash and t he check was indorsed , and went 
through and vras paid by t. - ~~ . Jhe t her t he 
check was i ndor sed by the t r uck dr i ver was 
not known . Anyhow t nis check wa s cashed 
in St . Lo .. is Gotwty. It i s conceded t ha t 
the truck dr iver \tould be liabl e for a 
criminal pr osecu tion f or embezzl ement by 
an a _·ent in St . Lo ...tis County , ,.o . 

"Mr. Anderson prevail ed upon the t r uck o n1-
er t o make good t he l oss of Anderson , and 
the t r uck owner c. L. Eennet t gave a pos t 
dat ed che ck f or t he ,, 65 . 00 to Anderson , 
and when tte check was due , the check was 
presented here to t he local bank , t he bank 
of c. - · Benr.ett and on which the bank was 
dr awn . 1he payment of the ch eck was r e­
fu sed by the bank , and t he said Mr. Anderson 
l eft the check with t he bank for colle ction. 
The bank then presented t Lis ch eck i n per -

• 
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son to r . tJ . L . L>eLc1e tt , and t he C!leck 
was rot paid because tle said 0 . ~ . 
Lenrett did not have any fur.ds in said 
bank. 'll:e banker made a notation on the 
creek , "payment stop"Oed" , at tl.e requE~st 
and order of G. • • e rett . 'l'he check 
was r eturned unpaid t o t~e payee ~r . t . 

1> . Anderson . 

"Then r . L. Anderson seeks to prosecute 
~ . ~ . bennett for a bOGUS check under 
sec . 4694 H. s . 1939 , because t h e check 
was really not paid because there ~ere 
no funds in the bank. 

" Ihis check was ;iven by ~ • . • Lennett , 
in order to pay to J•nder son the l o s s 
Anderson suffer ed by r eason of the em­
be zzl ement of the a~ent of u. ~ . bennett . 
Bennett never received anything of value 
other than he was tryin t:"' to make £~ood the 
theft of t he ch ec k anu money by hi s agent 
that belon~ed to 1 r . Ander sor . The truck 
driver , ~ . L . Lennett , and . • B. Anaerson 
l i ve ir or gan ~ounty, and t he bank on 
,,.lti ch the che ck was drawn is in .l110 r gan 
Courty . 

"'11he first question , is this s t ate of 
facts , with the notation of payment stopped, 
su.fficient t o make a crime for a bogus check 
in or der to prosecute under sec . 4694 , or any 
other criminal check stal-ute? And secondly , 
was tLis checlr l;i ven in co npromise of a fel ­
ony, because .• ~ . JndLrson taci tly stoted, 
if hE~ ~ot his money trE; truck driver wo~.tld 
not be prosecuted i n f t . Louis County . ls 
t hi s c.Lleck valid , even for a cri 1nal prose ­
cution? " 

The facts as stated in your roqu.est briefl y are as fol ­
l ows : 

A J.lr . Anderson gave some cash ana a .. ton t gomery Ward check 
which was payable to Anderson, and indor sed by hi , to the 
owner and ouerator o:f a truck . lt may be presumed that JJr . 
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.. 
Anderson gave t he owner and ouerator of t he truck the money 
to pur chase s omething in L5 t . Louis for him. ·Ihe owner and 
open. tor of the truck then gave the money s.nd t he indorsed 
hiont gomery Ward check to one of hl s drivers who , af t er hav­
ing a wreck in t he city of St . Louis , cashed the check and 
spent t h e money ard nroceeds of the check . 

1he tru ck owner ard operator made good t he loss of t he 
money and th£;. proceeds of t t .. e ontgomer~y ~ ·ard cl eck by 
3i vine a postdated c11sck for Sixty- five Dollars to ?1r . 
Anderson . 'l'his cr eek , when due , ard when presented , was 
r efused payment by t he bank , for t he r eason there VIas not 
money in t he banlr t o cover it . .he bar..k , ho\'Ie\' er , received 
t he check f or collection, and when i*as not paid the bank­
er made a notation or the checl4, 11 pa n t stopped" at the 
r equest and ~rder of c. G . Lendett , w was t he operator 
and owner of t h e truck . 

Your r irst question is: 

Under t h e above s tatement of f acts is the 
o~ner and oper a tor of the truck guilty of 
obtain ing money under false pretenses as 
set out in ~ection 4694 h . ~ . lssouri, 
1939 , where the check cor tained the nota­
tion , "payment stopped? " 

Section 4694 H. s . ~issouri , 19~9 , r eads as f ollows: 

rt l.very per c on v-l.o , with t lJ.e i n tent to 
cheat and defraud , shall obtain or at­
tempt to obtain , from any other person, 
or per sons , any money , propert; or valu­
able t hing whatevt. r by means or by use 
of any t r ick or deception , or false and 
fraudulent r epresentation , or statement 
or pretense, or by any other means or 
instrument or device , commonly called 
' the confider ce s ame , ' or by means , or 
by u se , of any fa lse or bogu s check , or 
by means of a c.1eck drawn , with intent 
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t o chea t ar d defraud, on a bank in 
which the drawer of t he check knows he 
has no funds , or by mear s , or by use , 
of any cornor ation stock or bonds , or by 
any ot~er wri t ten or pr in ted or engraved 
ins trument , or spurious ~oin or metal , 
shal l b6 dee ,ned gull ty of a fe lony, and 
upon con\iction thereof be punished by 
i mprisonment in tho state penlt6n ~~arrr 
for a t E> rm r;o t e~ceedin:, seven year-s . ' 

'lhe above sect i on specifically sta te s,, "obtaining money. 11 

Under t he fact s in yo.).r r~quost i.. . ..... . .Lcr.nett , the o ;rner and 
oper ator of the truck at tr ... e t.ltu6 h e cave t h e postdated check 
did not receive any money, for tL~ r~ason tnat he had received 
t he money for a purpose at a tL.i e pr~.:;vio u.s to the givir.~; of 
the Check. 'Ihe r act that l ... e gave a postdated che ck on a 
bank in which he l ... ad no :f~ds , in 1 tsel f , is not obt aining 
money under false pr etenses . l t would b~ ~ecessary tr~t 
he made oth(.r false r epre sentations before a prosecu t i on 
could be had under ~ect :i.op 4694 , s u.pra . lt '.:7as so hel d in 
t he · case of State v. Richman , 148 B. \: . (2d) 796 , 1 . c . 
798 , where t he court said : 

" ·;} -~- ::- The Assistant Att orney &ene1 a l who 
presented t he State ' s ca se here cor tended 
in both printed o.nd oral argument that the 
check given by de.I'enda.nt was a ' false token ' 
ano. a ' false writing ' within the meaning of 
Sec . 4.895 , ax:d that t he delivery of the check , 
without more , constitut ed a represeLtation 
that defendant h ad. sufficient money on deposit 
subject t o h is cneck to pay it and tnat the 
bank wou.l d oay lt . Stress is a l so l a id on the 
~ord ' de s ignedl y ' in ~ec . 4095 and it i s con~ 
tended, if we under stand t h e d t ate 's a r gument, 
t hat by the use of that ~ord tne offense de­
ncunced by Sec . 4095 is di~t in~li shable f r om 
th~ offense defined il. >OC . 4305 . ...>O far as 
that precise point is concerned , we are unable 
t e i h 'i ti ti . .. . . ' ' II o p r ce ve sue a. s nc on . .. ·,: .. · · .. ·,. ·, . • 
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Also , i n ordbr to obteir a conviction under ~oct.on 
4694, s uor a , it wo;ld be neces sary that tle ir.for-u1ation con­
tain t he e lement ot obtain1ng tl e tooney fro•~ the prosecu­
tin6 \71 tr.ess . 1 t \ .. as sc hel d i l"' the case of 8tc. te v . Loesch , 
1 0 :;, . .. . (20. ) ::.75 , 1 . c . 878 , where the court said : 

11 ·•~" -::- ~!- that t he pre ter' ses made were 
false , nnd de:t enc.art ' s kno·• ledf:e of 
their falsity ~ber made < ~tate v . Jan­
son , bO o . 97; Stete v . c r &dl ey, t~ 
.. o . 140 ) ; that t he parties defr•a t ded 
relied upon arJO believed ir• tl'..e truth 
of t Lu p r etenses made b y t he de~en~ant , 
ard ,;·ere t t.u s ind~ ced to arC: d i G. part 

. vd th t heir nr .:>p<.; r·ty ( &tt. t.e v • . b.e lly, 
1 '70 • o . 161, 70 "' · . • 477 ; .:.> t a.tt. " · 
Hubbar d , 1 70 ... o . 346, 70 ::., . '. . 3; 
St ate v. Vorback, 66 - o . 1 68 ; St ate v • 
.c.v e.rs , 4o~ . o . 542) ; . -h ~ • 11 

l t is possible th~t under ... ect.to1. 4695 1 • s . t •• iss ouri , 
1939 , t he truck o\·ner who ovt E.s .hnUCil son c-:> l ei be pr ococuted 
for givinr a c ... eck on a buh. i ~ rl.1. cr~ h€. ro.d. ro funds , even 
though it was for a. past uut~ debt . ~ection {695 1 • • u . --i s ­
sour!, 1939 , r eads as follow& : 

11any person wL.o , to pr ocure any a rticle 
or t hing of value , or ~or t he ? El.Y"'cnt 
of any past due o ebt or othe r obl i· at ion 
ot" whatsoever iorrn or natt...r~ , or who , 
for an~ other purpose sr~ll make or draw 
or ut t or or deliver , ~ith i ntent to do­
fraud a ny ch eck , draf t or or der, fo r the 
pa yment of morey , upoJ any tar. 0 r oth~r 
depu si tul -y , .h.J o-vli n ~ at tl~u t.. i me: oi sue ... 
.1iltiking , drawir:. , u t tel' i ll@' or del i \tering , 
t.bat tl E. "PkE.r, or drawer , has rot suf­
ficient runds ln , or cre~it wi tt , such 
bank or other ueoositor y , for t Le pay-
ment of such checlc , dr&.ft , or order , i n 
full , upon its pr·esentatior. , shall oe 
GUilty of misd~moanor, ana punishabl e b y 
impri oon:nEn. t f or r.ot _nore t han ore yeg.r , 
or a f · r c of· !"Ot more than one U•ousand 
dolla r 5 , or by ~oth fine and i prisonment . " 
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'l'hat he conld be prosecuted under ' e c tir:>n 4695 , s npra , 
w&s teld in the case of StstL v . Kicru~an , 148 u • . • (2d ) 
796 . 'ihe ~ s.c t t hat t :t.e clleCl"' · e.s postdated does not re­
lieve him fro~ such e. pros~cution ~nder t he abo~e section 
f or a ruisdemeavor. It was so h&l d in t he case of State v . 
'la ylor , 73 !.:> • • • (2d) 37R , T)ar . 5 , 95 A. L . ~ . 476 , 335 
Mo . 460 , \There the court s a i d : 

"'l'he quest i or has beer. raised "J'hsth~r 
a postdated che ck is within the pur -
vier: ol' sec t.:.on 4305 , • .... • 19~9 (. .o . 
St . l~n . Se c . 4~5 , n . 2998) , ~P~smuch 
a s tl~ paye e of s~c1 a c l ack , l r acceot­
in lt , re:ies 1.ln#n 1le "'&ker ' s nror:1ise 
to do so.,.Jeth:r . ..; ~n ~:~w future rat her 
t han pon an a s su r ar co , exnress or im­
p l ied, t l'la t tl:'.e c l1eck ie ood ,.,hen ;i ven . 
~· o this it may l:e a n s\'lercd , us in tl· e 
Califor 11ia ca.se ( Peopl e v . bercovitz . 
supra) , tLat t:.(re· is roth~n.:; !n the 
l angua..::;e used h av:;,nt. t11e effect of ex­
cep t ... ng a case !'rom thl... O!)erati:L :)r. o! tLc 
s tatute 1er ely bcca He tl':>e c.Jecl;: is \"'Ost ­
dated. Lut a .wOl'C co·1 ol e tc ansv1er io to 
be found in our own s tatu t.J s . :;. ·:.· ;:. -;: 11 

Sect i on 4305 a bove ment ioned l s now u~ction 4695 , supra . 
Under t h i s sect1.on 1 t is a misde oo.nor and t ro orosecution 
woul d be barr od one year a.f'tor the check v•aa issued. 

Your secord quest i on was: 

\•hethor the g ivlng of tho postd a t ed check t o 
... r . l nder son by the mmer ar d opel a tor )f 

the truck was a. co P''ro11i s e of' a felony . 

Under t he fa c t s set o1t in your r Lq,eot the truck driver 
d i d not embe zzle the MOr.C.f ar1d check 1'r om J.ndcr. on , t..1t em­
bez zled l t fr o .. 1 t! ... e t r u ck" OY'l.-Lr for tn<.> r oe.. son -' h re 'l.'!as no 
conf::dent.inl rel~tion bctr•een l ndersor: a.nd tr.e tru ck driver . 
(Sts.tc v . l l ock , 62 ~ . ' • ( ~d) ~2<'1 ) 
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'.ihe .;:act that .r . fnders0n accel)ts t tc 10.oey '"ould 
o t pr6vent nrosecutiorJ of t .. _e case , e ven if it were true 

that the t r uck driv~r e~bczzled t e 1oney ana check from 
Anderson ard r·o t from the truck ovrn r . lt ,va s so hel d in 
t he cas e of State v . Cooper , 85 o . 256 , 1 . c . 261, ~'here 
t he court S'lid : 

" ·:< * :1- 'l'his i n s t r uction f ull:y and fair­
l y , with t he other as to r 0a sonable uoubt , 
presented t~e case to the jury . The fact 
t hat Lawrence got his money back afte r or 
at t he time of the arrest cannot affect this 
prosecution. " 

lt is , th r~1ore , the opinion of tLis de~art ent t hat 
if a ~erson ~ives a ~ostdated cneck drawn o..o a bank in whi ch 
he has ro account , as t te n&ymunt of a past d~e debt , and 
at tt~e time of t he g::!. vin ~ of t.t e cl' eck , or s t.ortly thereafter , 
di d not obt s. ir. any money , he carrot be orosecuted under Sec­
tion 4694 ~ . s . issouri, 1 939 , for obteinir~ money under 
false ~reterses . 

lt is f trt e r t he opinion of t l is depart~tcrt that if 
a person ive s a postdated cl eclr drawr on a bank in wt ... ich 
he has ~o mone~ for t!c peywent o1a pa st Aue debt , he can 
be prosecuted under Section 4695 I . • ~ . isso ~ri , 19~9 , even 
thou .P:h pa yment h as been stopped on t he cL.eck, an•, 1ay be found 
guilty of a misdemeanor . 

lt is fur ther the opinion of ti:ls C; epartmer t t t at if 
a person a ccepts money wL.ic.t.~. has ocer obt ah ed fro~ him by 
fal se preten ses it would rot be co. promleln6 a f0 lory for 
t he r <..a so.c, t hat t he acceptance of tl <.- :1oncy aft~r , or at 
t he t ime of , the arrest of t h6 defencart cannot .ffect the 
pr osecutioL of t he net endan t . 

AP RO\ D BY : 

HOY 1 cKl'il'llCK 
Attorney General 

~JJB : 1 W 

Res pectfully submit~-~ 

r;. J . BOR cr 
As s i stant / ttorney Gor.eral 


