CRIMINAL PROCEDURE: On disqualification of a requested judge,
the regular judge and not the requested
\ judge shall request another judge.

June 24, 1943

frogsecuting Attorney
lorgan County

FMirst Hatlonal Denk Dullding
Versallles, lilssourl

Dear Sir:

e are in recelpt of your letter of June 24, 143, in
which you request an cpinion from this department, as fol-
lows: '

"Defore Judre Blalr of our circult went
to the army, he speclally set for June
21, a murder trial, and admonished the
defendant to be sure and be resdy for
trial. The Court order provided that
Judge W. li, Dinwiddle of Columbla would
be over and taite cherge of the case on
June 21, 1943, the adjourned day of the
resular April term 1943. This was by
virtue of authority of sec 4040-1939.

"Judge W. I, Dinwiddle had to hold court
in his circult, in Columbla, and could
not come here on June 21, the day set.
Judge Blalr, then arranged, to have Judge
Chas. Jackson to come up from the Camden
County Circulit. Then when June 21, came,
Judge Chas. Jacizson, had to hold court in
Camden County, and he Chas. Jackson, sent
Judge Tom licore from Ozark, llo., of the
3lst Clrcult. Judge Tom loore, held Court
here on June 21, and Court was adjourned
to Vednesday June 23, 1943.

"Judge R. A. Bruerer of Gasconade County,
was up, today, and he refused to take jJjur-
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isdiction, saying that the only judpge
to act as a substlitute judge, was Judge
W. ¥, Dinwiddie.

"In the mirder case, that Judge Tom lloore
continued to July 26, 1943. The cese was
not tried becsuse the defendant turned up
in Court without an attorney, and the
local attorneyvs thet were apnointed by the
Court, begged for a continuance on the
ground that in a murder case they could
not ret ready on three hours notice.

"lere is the guestion that I ralsing, what
kind of legsl tanglec is the record on, in
this business of substitute judpges calling
in other judges to {ry the case. I am
sure that there wlll be no stipulation of
agrecuent between tlie stete and the attor-
neys for the defencdant, to have Judge Tom
Yioore try the case July 26. I the defen-
dant goes to trlal and 1s convicted and 1s
sent to the poen, has e been tried by a
Judge with jurisdictlon and authority to
set In the case? In case of the absonce
of the regular Judge, 1t seems that the
statute should be closely followed, and
that any conviction that the state should
Le uede to stand up. These two contlnu-
ance In thils state case Las been very ex-
pensive becausge tlie wltnesses have been
out of Xensas Clty end 3t. louls. Vhat 1is
jour opinion about Judge Tom loore trying
the case on July 26, 1943."

sectlon 4040, H. 5. lo. 1239, reads as follows:

"If, in any case, the judge shall be incom-
potent to slit, for any of the causes men-
tioned in section 4037, and no persdn to
try the case will serve when elected as
such speclial Judge, the Jjudge of said court
shall In either case set the case down for
trial on some day of the term, or on some
day as early as prectlicable in vacation,
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and notify and request another circult

or criminal judge to try the case; and

1t shall be the duty of the judge so
requested to appear and hold the court

at the time appointed for the trial of
sald case; and he shall, during the trlal
of saild case, possess all the powers and
perform all the dutles of the judpe at a
reguler term of sald court, and may ad-
Journ the case from day to day, or to

some other time, as the exigencies of the
case may require, and may grant a change
of venue 1n sald case to the circult court
of another county in the same circuit, or
to another circult or criminal court; and
when sald cause shall be removed to the
clrcult court of another county in the
saie circult, 1t shall be the duty of the
Judge so requested to appear and hold the
court at the time set for the trial of
sald case In the circult court of the
county to which sald case shall be re-
moved: Provided, that if the person
elected @s such speclal judge shall re-
fuse to serve, or 1f the judme so requested
shall fall to appear and hold the court at
the time appointed for the trial of said
case, the judge of said court shall reset
sald case for trial to sult the convenlence
of the judge so requested to try sald case,
or may notify and request the judge of
some other circult to appear and try saild
cause as herotofore provided. Should sa.d
Judge so requested fall to appear and hold
the court at the tire appolnted for the
trial of said case, the judge of the court
shall order a changoe of venue in sald case
to some other circult. Sald order may be
made In term time, or by the judze of the
court in vacation, by an order in writing,
which the judge shall file with the clerk
of the court In which such cause 1s pend-
ing. Whenever the Jjudge so requested shall
appear and hold the court for the trial of
sald case, he shall, in addltion to the
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salary now allotted by law, receive

his actual expenses aiud five dollars
per Glem for the time necessarily en-
gaged in the trial of sald cause, ana
in pgolng fo and returning from the
place of trial, wiilch shall be paid out
of tlie state treasury upon the certifi-
cate of the clerk of the court In which
such cause 1s pending. Whenever the
special judge elected to try a cause
shall appear and hold thie court for the
trial thereof, he shall recelve ten
dollars per day Ior the time necessarily
engaged In such trial, and five dollars
er day while going to and returning
Irom the place of trial if he reside
outside of the county where sald cause
is trled, to be nald out of the state
treasury upon the certificate of the
eleric of the court where sald cause ls
tried."

The ebove sectlon was passed upon by the Supreme Court of
this state In the case of State v. Gillhem, 174 lio. 671,
which reversed the opinion of the Court of Appeals in the
sane case, reported in 97 llo. Arp. 296. In this case the
Supremo Court of Liissourl, at page 672, sald:

"10n December 5, 1900, an Information wes
filed against the appeilant in the St.
Louls Jourt of Criminal Correction chargirg
hinm with 2 criminal offense. Subsequently

. an amended Information was flled. On the
seld ifth dey of December, the date of the
filiug of tiwe first laformation, Honorable
Willlis I, Clark, the regular judge of sald
court, voluntarlly disqualified himsell to
try the cause agalnst the appellant and
called In Judge £, !i, Hughes of the Elev-
enth judiciel circult to try 1t. As Judge
ugies failed and refused to slt, Judge
Claric called in Judge lNeville of the
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Iwenty-third Judiclal circult, the
arpellant objecting and excepting to
that order. Afterwerds on rebruary

22, 1901, affidavits were {{lled by

tlie appellant disqualifying Judge
eville; wiereupon on the same day

that judge made an order calling in
U'gie do We llcilhinney of the Thirteenth
judicial circuit to silt In the case, to
wiilch order the appellant at the time
objected and excepted. The cause was
tried before Judje chlhinney, tho de-
fendant found gullty and hls punishment
assessed at 200, from which jJudgrment
he appoaled.’

% % W R W BN E R F R RHE E W WU R TR

": % % In the case of State v. liear,
145 Lo, 162, BURGESS, J., discussing
section 2177, Hevised Statutes 18¢3,
very slalilar to this seetion now under
discusslon, seid: 'The def'endant and
prosecutbting attorney could availl them-
selves of 1t or not, just as they saw
proper, and as the record does not show
to the contrary, the presumption will
be Indulged that 1t was thelr om fault
that they dild not do so, and that they
iIn fect waived the »rivilepe.!

"lth these views, we are clearly of the
opinion that Judge Clark had the amthorlty
to Invite Judpe l'eville to try seld cause.

“"This brings us to the last and most vital
question In this case. The record in this
cause dlscloseos that Judge lloville respon-
ded to the request to try this ceause; but
it further appears that defendant, by appli-
catlion in due form, dlsqualified him from
presiding in the trial of the case. here-
upon, on the same day, Judge lleville made
an order calling 1n Judge l‘cilhinney, judge
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of the Thirteenth circult, to try said
cause. To the making of this order,
objectlons and exceptlions were duly pre-
served, It 1s earnestly urged that
Judge lieville had no power or authorlty
to make the order reguesting Judge cil-
himmey to try this case. This 1s the
question that confronts us and it ls
important, for it is the first time that
thls precise questlion has been presented
to this court for review.

"Under the law, courts of general juris-
diction have certain inherent powers, but
this particular power to redquest the judge
of another circuit to try a case, does not
fall within the inherent power vested elther
in the court or the judge. This authority
mast depend for 1ts support absolutely upon
the provisions of our statute. The author-
Tty Tor the exercise of the power to re-
quest the judge of some other circuit to
try the cause is contained in section 2597,
Revised Statutes 1899, which provides, so
far as pertinent to the question involved:

"1If, In eny case, the judge shall be in-
competent to sit for any of the causes
mentioned in sectlion 2594, and no person

to try the case will serve when elected as
such speclal judge, the judge of sald court
shall, in elther case, set the cause down
for trial on some day of the term, or on
some day as early as practiceble in vaca-
tlon, and notify and request the judge of
some other circult to try the cause; and

it shall be the duty of the judge so re-
quested to appear and hold the court at the
time appointed for the trial of said cause;
and he shall, during the trial of saild
cause, possess all the powers and perform
all the duties of a clrcuit judge at a regu-
lar term of such court, and may adjourn the
gase from day to day, or to some other time,
as the exigencies of the case may require,



and may grant a change of venue in sald
cause to the clreult court of another
county in the same circuit, or to another
circult; and whenever sald cause shall be
removed to the clrcult court of another
county In thie seme clreuit, it shall be
the duty of the judse so recuested to ap-
peer snd hold the court at the time set
for the trial of said canse In the circuit
court of the county to whleh said cause
shall be removed: FProvided, that if the
persor elected as such speclal judge shall
refuse to serve, cor if the jJjudge s0 re-
quested shwall fall to appear and hold the
court at the time appointed for the trial
of sald cause, tiae judpge of said court
shall reset said cause for trial, to suit
the convenience of the judre so request
$o try sald cause, or may notify snd re-
gqest the judre of Sore otner circult to
appear and try sa.d cause, a&s heretoiore

provided.'

"It will be observed that tiiis section con-
fers this power upon the judre of the cir-
cuit, or tie judge of the perticular co
of which he is judpe, and not upon the
court, and the very terms of this sectlion
Indidate clearly that this power 1s vested
in the regular judge of the clrecuit or of
thie court, and not In the judre who may
temporarily be exercising powers of the
rogular judee, in some particuler case.
The lanpuare of that section is, "'notify
and request the judre of some other cir-
cult to try the caune,’

"This statute clearly intended, to the end
that judges of circults or of courts might
dispose of the cases pending before them,
to confer the power upon the judges of
these courts, to request a Judge of another
circult to try such causes as are contem-
plated by law.

"The rule as to where the power to request
the Judge of another circuit is vested, is
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clearly and forecibly announced in the
case of State v. ‘ewsum, 129 llo, 154,
DURGESS, J., spealking for the court,

sa;s:

"1The statute does not require that the
request by tie judge of one circult of
the judge of another clrcult court to
hold a term of court, or part thereof,
or to try any particular crimlnal case,
shall be by an order of record, but 1t
expressly provides that the iugea may
maize suchh request, whlch evidently means
that e may do so in lLis capaclity as
judge, and not necessarlly wiille hie 1s
sitting as a court.!

"Judge Teville certainly could not have
set the case down for hearing, adjourned
the court, returned to hils home, and made
the request of Judpe /icElhinney to try
said cause. If he could not do this, he
is equally wanting in power to make the
order in court.

"The authority to make the request of a
Judge of some other circult to try the
caso 1s vested in Lhe judge and he can
mai:e this request in chambers as judge,
and even In vacation of his court.

"It is of common occurrenced aud in perfect
accord wlth tiwe statute, where the rogular
Judre is disqualified, to set the case
down for some particuler time, adjourn
court, return home in another county, not
even Intimating in court as to whom he

111 ask to try 1t, then by letter request
the judpe of another circult to appear at
a certaln time to try the case, and the
Judre requested appears and presents his
letter of request as authority for trylng
the case.

"iie are clearly of the opinion that the
autiiority to request a judre of some other
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elrcult to try a case, as contemplated
by seetlon 2597, sunra, is veated alone
In the regular judpe of the elrcuit or
of the court over whilelh he presides,

and tlat sectlon ;“Ives no power or auth-
ority to a judge of another clreult re-
quested to try a partlicular case, to
exerclise such richt."

Loction 2537, A. J. 0. 1790, mentioned in the above
quotation, 1s now Ssction 4040, R. S. 'ln. 1239.

Also, the Supreme Court, In tie case of State v, !‘alone,
353 ..0. 594, 1. c. 509, 62 3. .. (2d) 909, said:

"I. lionorable iranit Kelly, the rogular
judre, had been disquallfied and had
called anothier circult jud;e, lonorabvle
e 1l Dearing, to try the case. Judre
Dearing presided at the first triel, but
after the case was remanded lie disquali-
fied himself arxl decllned to preside
further, wiwroupon Judge .elly called
Hionorable W1ill !, D. Green, jJudge of the
Twentleth Judlcial District, to try the
case. Judge Green accested the cell and
prcslded at the second trial. In hils
brief aprellant challenses the authority
of Judge .elly to call another judge
upon the refusal of Judpe Dearing to
preside furtiher in the case but 1In oral
arguent here hils counsel withdrew that
couplaint, so it need not be noticed
furtiier than tc say that when Judge Jear-
ing decllined to act Judpge llelly, the
rerular judge, not Judge Vearins, hiad tie
right and 1t was hils duty to provide an-
other judge. (State v. Glllham, 174 lo.
671, 74 3. ue 8593 State v. ‘Tudspeth,
159 l'e. 178, 60 S, W, 136)“

Also, 1n tiie case of State v. iluett, 340 _o. 954, 1l. c.
243, 104 S. w. (24) 252, the court said:
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": # + Section 3651, levised Statutes
1929 (Xo. Stat. Ann., p. 3206), provides
that when the judge is incompetent to
sit for any of the causes mentioned in
Section 3648, supra, and no person to
try the case will serve when elected as
such special Judge, the judge of sald
court--n-t the court--(see State v.
Gillham, 174 Ho, 671, 74 8. W, 859)
shall set the cese down for trial and
notify and request another circult or
eriminal judge to try the case, whcse
duty it 1s to appear and hold the court
for the trlal of the case.”

Section 3651, R. S. llo. 1929, mentlioned 1n the above
quotation, 1s now Section 4040, R. 5. iic. 1038,

Also, in the case of State v. Perkins, 339 ilo. 27,
1, co 33,-95 S. W, (24) 75, the court said:

"So we say in the cese at bar. ihen Judge
MecAnnally became disqualified after he had
been called and entered upon the discharge
of his dutles, the case then stood in the
Circult Court of Shannon County, as though
Judge lichAnnally lwad never been called, or
had refused to accept wihen he was called.
The right to a change of venue or a change
from the judgse being a mere statutory priv-
1lege which a defendant may waive, 1t.mst
undoubtedly be true that alfter the appli-
catlicn for a change was filed, and before
the regular judge acted upon it by calling
Judge LcA: ly, i1t could have been with-
drawn. If Judge licAnnally's disqualifica-
tlon or refusal to act alter he was called,
placed the case back in the position it
was before he was called, with authority in
the regular judge to call in another jndpe,
t mast follow that the application could
be wlthdrawn before another judge was called
and assumed charge."
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In your request you state that Judge Blalir, of your
circuit, first apnointed Judgse V. !l. Dinwiddle, who could
rnot be there on the date set for the trial, and that Jdudge
Blair the . acranged to have Judre Charles Jackson Lo come
up from the Cande: County Circnlt. e are assuning taat
thls arrange ent was & request from Judge Blalr to Judge
Charles Jac'tsor. If suc: 1s the case, 1t appears that the
only person wiwo can now try; the cause ls Judge ‘harles
Jackson and not Judge Tum Moors.

CuLCLUSION

it 1s, therefors, tie opirion of this departrent tiat
the authority to request a Judge of scme other clireult to
try a casc, as conterplated by Cectlon 4040, R. 5. Jo. 1939,
1s vested alune in the regular Judge of tie circult court,
or the court over which ne presides, and that sectlon gilves
no p wer or authority to a judge of another circuit requested
to try a particular case to exercise such righi.

It 1s, tlwrelore, the cpinicn of tiidls depart:ent that
Judge Tom Koore, who has becn requested by Judpe Charles
Jackson of Camden cvounty Cirecult to try the cause mentloned
in your request, does nct have jurlsdictlon over the cause.

It ig further the opinion of this departrent that if
Judge Charles Jacikson was, requested tc anvear and try the
cause rentimed in jour request, alter Judre V. ll. Dinwiddle
dld not appear on the date set for the trial, then the proper
Judge to try the cause is Judge Charles Jackson.,

It is further tiie oninlion of this department that, in
assuning that /mdge Sam Blalr disqualified himself by reason
of hls absence in the United States Army, the last and final
Judge that he requested, that 1s, Judge Charles Jackson,
should be the proper judre to sit in thls particular case.

Respectfully submltted,

APFRUVED: e Jo DURLE
Assistant Attorney-General

ROY NcKITIRICK
Attorney=-General
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