SOLDIERS: Right of Civil Authorities to try soldier
CRIMINAL LAW: for Civil offense in time of war,
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Hon. G. Logan larr =:§- ; _

Prosecuting Attorney
Morian County

Versailles, lilssourl
Dear S8ir:

This will acknowledge recelpt of your request for
en opinion under date of July 28, 1943, Restating your
request for the sske of brevity, you inquire 1f a person
now a member of the asrmed forces in this country, home on
a furlough and indlicted for murder may be apprechended while
on his furlough for the crime committed by him, as shown by
the indictment, prior to his induection into the armed forces? -
Also, does the fact that he enlisted, pending the return of
the indictment, grant him eny lmmunlty?

Under date of August 18, 1941, this department ren-
dered an opinlon to Honorable James L. Paul, Prosecuting At=-
torney of MecDonald County, holdlng that ecivil courts have
jurisdiction conecurrent with military courts to try for vie
olatlons of clvil laws, However, this opinion deals only
with conditions during times of pcace since, al that time,
there had boen no declaration of war by Consress,

It 1s conceded that military courts are created
primarily for punishment of' militery offenses, However,
the decisions Hold that thils does not zive the exclusive
Jurlsdiction to such courts but that they often have cone
current Jurlsdiction for civil offenses, As a rule, for
civil offenses, the decisions generally hold that whiche-
ever court, the m!litary or civil, that 7irst takes jJjuris-
diction for th: offense, will not be diasturbed by the othor
court for the same onffense,

In Celdwell v, Parker, 40 S, Ct, 388, 262 U. S, 376,
64 L. Ed, 621, the Court, in a very comprehensive opinion,
held that upder Section 1546, Article 74 of the Articles of
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War, 1t did not give the military authorities exclusilve
jurisdiction In time of war of offenses commlitted In vio-
lation of State laws, by persons in the militery service,
but that the State Courts also have jurisdiction. In so
holding the Court ssid:

"It follows, thercfore, that the con-
tention as to the enlargement of mlle
itary pcower, as the mere result of a
state of war, and the consequent com-
plete destruction of state authority,

are without merit, and that the court
was right in so deciding and hence

i1ts jJudgment must be and it is affirmed,."

In Ex perte Ko ster, 206 Pac, 116, 56 Calif. Appe.
621, the Court held that notwilthstanding Article 74 of the
Articles of War, requlring s soldier to be delivered to
civil eauthoritlies for trisl for an slleged ecrime, except in
time of war, the Jurisdiction of military courts over a sol=-
dier is not excluslve of the civil court even during time of
war, if the soldier was statloned within one of the states
where the civil courts were functioning and where no actual
hostillities were in progress, In the Articles of VWar con=
telined 1n Chepter 36, Title 10, T.3.C.Ae aI'¢ numerous acts
wh.ich come under civll offenses asnd are not specificslly
regulatec are covered by two very broad provisions, namely
Sectlons1667 and 166E. Sectlon 1567 (artlele 95) reads:

"Any officer or cadet who 1s convicted of
conduct untecoming an officer and a gen=
tleman shell be dismissed from the service."

Section 1568 (article 96) reads as follows:

"Though not mentioned in those articles,
all disorders and neglects to the preju-
dice of good order and milltary disci=
pline, all conduct of a nature to bring
discredit upon the military service, and
all crimes or oifenses not capital, of
which persons subject to milltary law may
be ;ullty, shall be tsken cognizance of
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by a gezeral or speclal or surmary
court-martial, accordin; to the na-
ture and degree of the oifense, and
punished at the.diacretion of such
court."

It was held in Cnrter v, Roberts, 20 S, Ct. 713,
177 Ue S 496, 44 L. Ed. 861, that where an offense 1is
speciflcally provided for in eny Artieles of War prior to
Article 96, the grant of jurisdictlicn to a court-martial to
try and punish such offense is conferred Ly tie particular
Article which mentions it and not by Article 96 providing
for trisl and punishment of all offenses, not capltel, and
all dlsorders though not mentioned in previocus Articles,
All offenses not capital or otherwise provided for under
Section 1568, supra, Article 2€, come under the jurisdiction
of the military authorities,

Another provisicn cont ined in the Articles of War,
hereinasbove referred to, clearly indicates that civil courts
have a right to punish soldiers for civil offenses. 3ection
1546 reads:

"When any person subject te milltary
law, except one who is held by the mil-
itary authorities to answer, or who 1is
awalting trlal or result of trisl, or
who is undergoing sentence for a crime
or offense punishable under these arti-
cles, is accused of a crime or offense
coimitted within he peograrhical limits
of the States of the Union and the Dis-
trict of Columbila, and punishable by the
laws of the land, the corwanding offlcer
is required, except in time of war, up=-
on application duly made, to use his ut-
most endeaveor to deliver cver such ace-
cused person to the civil authorities,
or to ald the officers of justice in ap-
prehending anc securing him, in order
that Lie mny be brought to trial. Any
comn-nding officer wo upon such applie
cation refuses or willfully neglects,
except in time of war, to deliver over
such accused person to the civil author-
ities or to aid Lhe officers of justice
in apprehencin; and securing him shall
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be dlsmissed from the serive or suffer
such other punishment as a court-martial
may direct,

"When, under tie provisicns of this ar-
ticle, delivery 1s niade to the civil au-
thoritlies of an offender undergoling sen=
tence of a courtemartial, such dellvery,

if folloved by conviction, shall be held
to interrupt the executlion of the sentence
of the court-martisl, and the offender shall
be returned to mllitary custody, after hav=-
ing answered to the civil suthorities for
his offense, for the completion of the sald
court-martial sentence,"

Sectlion 1564 of ti.e same Articles provides tiet such
persons uwho comnlt rape or murder are subject to death or im-
prisomuent for 1life as a court-martial may direct, but that
such crimes committed in times of peace, within the State,
shall not be tried by courte-martial, Section 1564 provides:

"Any person subject to military law who
conmits murder or rape shall suffer death
or Imprisomuent for 1life, as a courte-mar-
tial mey dircct; but no person shall be
tried by courte-martial for murder or rape
committed within the zeographical limits
ol the States of the Unlon and the Dise
trict of Columbia in time of poace,"

However, tlic Courts have held that under such a provi-
slon and also Section 1546, supra, that the military courts do
not have excluslive jurisdiction over such erimes in time of
ware In Ues Se. Ve Hirsch (D.C.) 254 Fed. 109, 110, it was said
thats

"% % # Under this law both courts-martial
and eivil courts necesserlly respected

the Jurisdict’on vhich was beinz exer-
clsed by the other, and the court first
appreliending the defendant was thus able
to proceed with a trisl, wlthout reference
to the concurrent Jwisdiction of the othe-
er. In the same way double jeovardy was
avolded, N T T T
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In iﬁcmttrick v. BI'Q\\'n, 85 SU 't'i. (2d) :585’ 10 CO 590
and 321, tbhe Court, in reviewing decisions of the Supreme
Court of the United States on thc phrase "except in time of
war®, contalned in certain provisions in the Articles of Var,
held that the decislons indicate that such Articles confer
upon the States a prior jurisdiction to try such persons for
eriminal offenses cognizable by them, except in areas affected
by military oporations or where military law has been declared
or where clvil authority 1s totally suspended or obstructed,
In so holding the Court said:

"It would seem that the instant case

comes squarely within the first excep-
tion in the above article. The prisoner
is a porscon su. Ject to military laws he

1s lLield by the military authorities to
answer for a crime punisheble under the
articles of warsg he 1s awaltin: trial,

We cannot find that this particulsr part
of the article lias ever been judiclally
construed, But in Caldwell v, Parker,
supra, the Supreme Court of the United
States reviewed the history of the artie
cles of war and declared the meaning and
effect of the other exception texcept in
time of war' appearin; in article 74, The
opinion (2562 U., S. 376, loc. cit. 387, 40
Se cto 388’ locc cit. 591' 64 L. Ed. 621’
loc. cit. 625) expresses grave doubt
'whether it was the purpose of Coniress,
by the words "except in time of war" * #
# to do more than to reco nlze the right
of the military authorities, in time of
war, within the areas affected by mill-
tery operetions or where martial law was
controlling, or where civil authority

was elther totally suspended or cbstructed,
to deal with the crimcs specified =- a
doubt which, 1 solved s;alinst the assump=
tion of general military power, wculd dem-
onstrate, not only the jurisdiction of the
st-te courts (in the case under adjudica-
tion), but the entire sbsence of jurisdic-
tion In the military tribunals.! In other
words, the opinion indicates a view that
the spirit and purpose of the articles of
war was Lo confer upon the state courts a
prior or paramount jurisdiction to try
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persons in the mllitary service for crim-
inal offenses cognizable by them, except
in arecas affected by military operat ons,
or where martial law hed been declared, or
where civil suthority 1s totally suspended
or obstructed, And i this be true in time
or war, all the more should 1t be true
where the only reason supporting the milie
tary authorities in reteining jurisdiction
against the state courts 1s that they had
first asserted it,"

Just recently, in United States et al. v. lMatthews,
Vol. 49 Fede Suppe., page 203, l. c, 2056-206, a Unlted States
District Court handed dovn a declsion which holds that the
existence of war does not give militery courts exclusive Jjure
isdlction over proceedings azainst = soldler who had been
arrested and held in custody by State officers on a charge of
rape, and that State officers could not be deprived of their
custody by habeas corpus, Of course, in that case the milie
tary authoritics had not Instituted sny proceedings against
the soldier for the same orime or intimated that they intended
to do so, or that by the c¢livil authoritics assumin- custody
of saild soldier did it in any manmer interfere with the prose-
cutlon of the crime, Had the millitary authoritiecs exercised
any such authority, tien, nc doubt, the wmilitary asuthorities
would have precedence over the States In so holding the Court
salds

"In the argument on l'ehslf of the peti=
tioners it is urged that in Argicle 74

of the Articles of Wer, as set out in Sec-
tion 1546 of 10 UeS.CelAs, pricrity 1s be-
stowed on the liilltary Authorities to have
custody of all pe:rsons in the military ser-
vice in time of war regardless of any crimcs
such persons may comrlt vhile engaged In
such military se:vice s ainst the peace and
dignity of the State, Much emphasis is
placed on the words in this section 'ex=
cept in time of war,!

"This section and 1ts history shows unmise
takenly to this court thet the section was
desi nated only to modify what had thereto=
fore been the absclute and ungualified duty
of the military authorities to surrender
over to Ule State authoritics on demand, in
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time of peace and war, perscns In the
military service who were charged with
certain offenses azalnst the laws of the
Statc,s This language, 'except in time
of war,! only relieved tle military au-
thorities of what had theretofore been
its duty, upcn proper application by the
State, to use its utmost endeavor to de-
liver over sucl. accused person to the
civll suthoritiecs.

"It is not contended on behalf of the pe=-
titioners that the mllitary courts Lave
the exclusive jurisdiction to bring a s0le
djer to trial for the crime of rape, It
is conceded that the State has jJjurisdice-
tion to try him, but it is contended that
by reason of the language in the statute
texcept in time of war,' the jurisdictilon
of the State must be suspended or vacated
on the demand of the military authorities
for the custody of the soldier,

" * * 3 3* * 1 * 3t * *

"1It follows, therefore, that the conten=-
tion as to the enlargement of military
power, as tho mere result of a state of
war, and the consequent complete destruc-
tlon of state authority, are without merit
and that the court was right in so decld-
ing and hence its judgment must be and it
1s affirmed,.'"

CONCT.USION

Therefore, it is the opinion of this depsrtment that
a soldler on furlough, during a period while this country 1s
at war, whc has been charged with committing such an offense
against the State, may be taken into custody if the military
authoritlies have not charged him with the same offense,
Thore may be some extenuating circumstrnces wherein the mile
ltary authorities may be entitled to the custody of such sole=



Hone G. Lo an Harr -l Aucust 3, 1943,

diere
Respectfully submitted,

AUBREY R. BEAMMETT, JR.
Assistant Attorney General

APPHOVED:

ROY MCKITIRICK

Attorney General .
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