Probate Judge's Salary may be paid

PEOBATE JUDLGIE. @ il
SALARY - out of current Budget 1f thgrq is
L;E){j I'Y BUDGET - surplus, otherwise ocut of the 1244

revenue’

October 7, 1943 ,} % F] L E D

/!
Honorable Joseph V. Massey IO
Judge of the Frobate Court
Ven Buren, Missourl _

Dear Sir:

This 1s in reply to yours of recent date whereln
you inquire as to the payment of the salary of Probate
Judges under Senate Blll #4, of the 62nd General Assembly,
and especially the duty of the Gounty Court in reference
to such payment under the County Budget Act.

In your request you state that there has been no
provision for the payment of thls salary under the current
Budget .

The Act goes lnto effect on November 22, 1943,
so the salary from November 22, to December 31, 1943,
is included.

Section 13404a of said Senate Bill # 4, provides
for the payment of the annual salary of the Probate Judge
in equal monthly instalments and requires the fees of
the office to be turned into the County Treasury at the
end of the month in which they are collected.

‘he question here is similar to the question whic h
was before the Supreme Court in the cese of Gill v, Buchsanan
County, 346 Mo, 599. In that case the salary involved was
that of a Judge of the County Court. The action for the
back salary claimed due was brought long after the year
in which the obligation for the salary accrued.

The court held under the facts in that case that
the provisions of the constitution, Sec. 12, Art. 10,
would not be violated in paying this back sslary. At
l. ¢. 605, the court sald:

"#%% However, our conclusion is that a
county's liability for a county officer's
salary 1s incurred not just when each monthly
installment thereof 1s payable, but, inso-
far as the constitutional provision herein
invoked is concerned, the whole amount, due
and payable during each year, must be con-
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sidered from the beginning of the year.

This must be true becasuse the annual

amount of such salary 1s fixed by the
Legislature and no cther offlicer or

of ficers have authority to change it,

either before or after it is due and

payable. (Nodaway County v. Kidder,

344 Mo. 795, 129 S. W. (2d4) 857; State

ex rel, Rothrum v. Darby, 345 Mo. 1002, 137
S. W. f2d) 532.) Certainly such annual
obligations imposed upon the county by the
Legislature would be valid from the first

of the year, if within the limits of the
constitutional provisions fixing the county's
authority to raise revenue during each year
to pay them; and no part of any such obliga~
tion could become invalld mcrely because the
county court decided to incur other obli-
gations for different purposes during the
year  #is"

Then the Court in refering to the Budget Act as it
applied to the question there sald:

"##u#Defendent also contends that plaintiff

i1s not entitled tec recover becsuse there was
not a sufficlent amount provided in the 1934
county budget f a county court sslaries, to
pay salaries of $4500.00 each. (Only§840 more
than the total of salaries figured at §$3000.00
each was included in the sslary fund for the
count{ court.) However, as hereinsbove noted,
salaries of county Jjudges are fixed by the
Legislature and the Constitution prevents

even the Legislature from changing them during
the terms for which they were elected. Surely,
the County Court cannot change them, by either
inadvertently or intentlionally providing
greater or less amounts in the salary fund in
the budget. The action of the Legislature

in fixing salarles of cocunty officers ls in
effect a direction to the county court to
include the necessary esmounts in the budget.
Such statutes are not in conflict with the
County Budget law but must be reéad and con-
sldered with it in constrping it. They
amount to a mandate to the county court to
budget such amounts, Surely no mere fail-

ure to recognize in the budget this annual
obligation of the county to pay such sal=-
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aries could set aside this legislative
mandate and prevent the creation of

this cbligstlion imposed by proper

authority. Certalnly such obligations
imposed by the Legislature were intended to
have priority overother items as to which the
county court had discretion to determine
whether or not obligations concerning them
should be incurred. They must be considered
to be in thé dbudget every year because the
Legislature has put theéem in and only the Leg-
islature can teke them out or take out ani
part of these amounts. This court has held
that the purpose of the County Budget Law
was "to compel ...... county courts to comply
with the constitutional provision, Section
12, Article 10" by providing "ways and means
for & county to record the cbligations ine
curred end thereby enable it to keep the
expenditures within the income." (Traub v.
Buchansn County, 341 Mo. 727, 108 8, W. (24)
340,) To properly accomplish that purpose,
mandatory obligations imposed by the Legis-
lature and other essentlal charges should

be rirst budgeted, and then any balance

may be appropriated for other purposes &s to
which there 1s discretionary power, Fallure
to budget funds for the full amount of sal-
eries due officers of the county, under the
aprlicable law, which the county court must
obey, cennct bar the right to be paid,the
balance., Instead, 1t must be the disdre-
tionary obligations incurred& for other pur-
poses which are invalid, rather than the
mandatory obligation imposed by the same
authority which imposed the budget requirements.
We, therefore, hold that e county court's
railuro to budget the proper emounts necessary
to pay in full all county officer's sal-
aries fixed by the Leglslaiure, does not af-
fect the county's obligation to pay them,w#»"

By the same reascning the County Court would be suthor-
ized to pay this sslary out of next yeards budget if there is
not a sufficient balance 1n classes 4, 5, Or 6 of the Budget.
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This salary item could be classed as an emergency
item gnd be paid under Class & of the Ludget ict if funds
are available in that elass. If funds are not available
in any class, then as stated under the Buchanan County
case, supra, this salary could be set up and paid out un-
der the 1944 Budget. :

CONCLUSION

From the foregoing it is the opinion of this depart-
ment that the claim for the probute judge's salary is a
valid and enforceable demand; that if there is a surplus in
the anticipated revenue for the year 1943, over and above
all necessary charges, a warrant for such unpaid sslary
may be issued payable out of Class 4, 5 or 6, if suech sur-
plus exists in either of such classes, or unclalmed baslances
in Classes 1, 2, 3, and 4, may be transferred to Class 5 to
pay same.

Respectiully submitted

TYRE W. SURTON
Asslstant Attorney General

APr-ROVEDs

ROY McKITTRIC
Attorney General
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