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C AT, COSTS: Upon ascquittel, even though an ins
e | og maenslaughter is given on a murder in
the second degree, the State 1s liable
for the costs.
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FILED

Honorable L, L, Herrill éé;’ ///

Prosecuting #Lttorney

Chariton County
neytesville, llssourl

Lear uvir:

We are in receipt of your request for an oplnion,
under date of March 23, 1943, in reference to the pay-
ment of eriminal costs,

The facts stated in your request are as follows:

A charge of first degree murder was filed in one
county in the Stete of lissouri, and was sent to an
adjoining county on & change of venue, where three trials
were had., At the first trial a convictlieon was had, wiich
was reversed and remanded by the Supreme Court of thils
Statey; the second triel was a mistrial; and on the third
trial the defencant was acquitted. The first two trisls

were had upon an information charging murder in the first
degree, and the third trial, (in which, the acquittal was
had) was on an information charging murder in the second
degree,

Your questlon 1s whether the State of iiissouri,
the county where the case was tried, or the county
where the case originated, should pay the costs,

Section 4223 K. 5., Missourl, 1959, reads as follows!

"In all capital cases, and those in
which imprisonment in the penitentiary
is the sole punishment for the ofiense,
if the defendant 1s acquitted, the costs
shall be paid by the statej; and in s&ll
other trials on indictments or informa-
tion, if the defcrdart 1s acquitted, the
costs shall be paid by the county in
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in which the indictment was found
or information filed, except vwhen
the prosecutor shall be adjudged to
pay them or it shall te otherwise
provided by law.,"

1t will be specifically noticed irn this section,
that it declares that the Stste shall pey the costs
upon an acquittal in a case in which imprisomment in
the penitentiary is %he sole punishment for the offense,

Section 4378 L. S, kilssourl, 18359, reads as follows:

"Upon the triasl of an indictment for
murder in the first degree, the jury
mast irquire, and by their verdict
ascertain, under the instructions of
the court, whether the deifendant be
guilty of murder in the first or sec-
ond degree; and persons convicted of
murder in the first degree shall suf-
fer death, or be punished by imprison-
ment in the penitentlery durlng their
natural lives; those convicted of mure
der In the second degree shall be pun-
ished by imprisonmment ir the penitentiary
not less then ten years,"

Under the above sectlon the sole punlshment that
can be had uporn a charge of murder in the second degree
is not less than ten yeers ror more than 1life in the State
Penitentiery. The language of the two statutes are un-
ambizuous and need no corstruction, It was so held in
berry-ﬁofron DUental Laboratory Company v. Smith, 137 S,
We (2d) 452, 545 'o. 544,

Under the two above sections 4223 and 4378, ths sole
punishment upon convietion in the case described in the
request, and described in the informstion, would be im-
prisonment iIn the penitentisary.

It is true that the court may instruct on manalaugh-
ter, or even as low as comuon assault, but the "measuring
rule" as to who shall pay the costs 13 set out in the 1n-
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formation upon which the deierdant is tried. 1t was so
held in the case of 3tste ex rel, Timbermen, Sheriff,
v. Hackmann, State Auditor, 257 S, W, 457, 1. c. 458,
502 Mo, 273, where the court saldd

" % # % From the record, in the case

before us, 1t can ve determined whe-
ther the jury ever reached the question
of manslaughter at all, %1hey may have
found that there was no manslaughter

in the cease, and yet returned the ver-
dlet which was returned. 7To our mird
the statute itself 1s clear and plain.
In fixing the cases for which the state
ahell be liavle for costs, in that it
says:

-"1In 8ll capital cases, and those in
vhich imprisonment in the penitentiary
is the sole punishment for the offense,
if the defencant 1is acg;itted, the costs
shall ve paid by the state.'

"Note the italicized language 'if the
defendant 1s acquitted.' 1n such a case
it cennot be well ssld that the charge
in the information 1s not the basis for

. £ixing the liability of the state. The
statute 1s speaking of certaln offerses,
and says, 1f the defendant 1s acaui tted
of such offenses, then the state shall
pay the costs., 1t (the statute) says
nothing about what might occur during
the trial. It is dealing with the is-
sues made by the pleadings. In this
case the pleading uvpn the part of the
state makes the 1ssue that deiendant 1s
gullty of murder in the first degree.
His plea of not guilty puts that charge
in issue., Upon sucli issue it cannot be
said that the snate can‘refuso to pay
the costs, #*
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The sbove 1is the last and rulingz case upon the
payment of costs under the facts set out in your request,
snd under the facts set out in the sbove case.

CONCILUS1O!

It is, therefore, the opinion of tlhils department,
that where a deiencdant is acquitted on an iznformstion
charging murder in the second degree, that, even though
instructions on lesser charges,which may result in im-
prisonment in the county jall, are given, the State is
lieble for the costs and not the county.

Respectfully submitted

W. J. EURKE
Assistant Attorney Gerneral

AFCROVED BY:

ROY HeKI1TTRICK
Attorney General of Missouri
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