
TAY.:A1'ION : 

PENALTIES : 

1what tax penalties persons in milit~rv service 
are excused from paying ;\ how collector is to 
account to court for excused penalties ; burden 
is on taxpayer to claim the righ~ to be excused • 

..t. -::>ril 5 , 1943 

FIL ED 
1 i ss lla.zcl PaL"'ler 
County Collector 
JJettis County 
~edalia , .t. i s souri 

!Jear .Uss Pa.ltner : 

b 

This will acknowledge receipt of "Our letter of 
i!arch 1 9 , 1943, as follows: 

" .. :few times I have been nre sented with t he 
fact that e taxpayer is in the arned f orce s of 
t he United States , and the question as to whe­
ther or not he has to ~a.y any ~onaltie s on his 
taxes . 

"Section 11085 R. s . 1939, nrovides for penalt y 
aft er January 1 , ~ith t hi s further ~revision: 
' said interest shall not be chargeable against 
persons who are absent f r om t heir ho~es , and 
engaged in t he military service of t h i s state 
or of the United ~ tates .' 

" .dll you pl ease advise me whether or not a col­
l ector shal l not add any penalties to n soldier ' s 
delinquent taxes~ 

"JJoes the fact t hat t he taxe s "ila.Y be delinquent 
for 1g3 9 , 1940 , 1941 and 1942 , before the tax­
payer became a soldier , ent er iPto it? If a. 
person comes in now to ~ay taxes for a sold i er 
and the tuxes have not been ~uid for several 
years , should the collector not add any ~enalties 
to taxes for any year? 

"If the r eceipt is narked paid in full after de­
linquent date , r evealing only the ori~"'inal B.T"JJunt 

... 



; 

Miss l azel Palmer April 1 , 1943 

of the tax collected , how s hould the matter be 
handled to a ccount for such penalty , including 
interest, costs of clerk , and commiosion , not 
having been collected? Unless t he collector 
knows of her ovm knowledge that such t axpayer 
i s in mi litary service , shoul d she just a ccent 
t he person ' s word who i s payinr the taxes t hat 
the person who owes them is in military ser­
vice? (Naturally if one nays taxes for a sol­
dier and does not mention the fact that he is 
a soldier , the collector wil l include penal­
ties . Ther efore , such collector could not be 
said to have violated the exception to the 
provisions of bection 11085 . Is that cor­
rect?)" 

The questions you present seem to be : 

(1) ,/hat are members of the military for ces 
excused from paying under Se ction 11085 R. s . Uo ., 1930 , 
when t heir tax i s del lnquent? 

(2) Does the relief gr anted to such person ex­
tend to t hose nenal ties accruing before such per son en­
t er ed the militar y service? 

(3 ) How is the collector to account to the 
county court for the excused items? 

(4 ) If someone else pays t axes for a person 
in the military service , and the f a ct of such serv i ce i s 
unknown to the collector and the 9enalty is collected , 
has t he collector v iol ated Section 11085 R. s . Mo ., 1939? 

• 
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I 

In connection with the first question it ap­
pears that Section 11085 R. &. Mo ., 1939 , provides , in 
part, ae follows: 

"If any taxpuycr shall fail or neglect to 
pay such collector his taxes at the time and 
place required by such notices , then it shall 
be the duty of the collector after the first 
day of January then next ensuinG, to collect 
and account for , as other taxes , an addition­
al tax , as penalt y , the amount provided for 
in section 11124 . Collectors shall , on the 
day of their annual settl ement with the coun­
t y court , file vii th said court a statement , 
under oath , of the amount so received , and 
from whom received , and settle with the eourt 
t herefor : Provi ded , however , t hat said in­
terest shall not be char geable against per= 
sons who are absent from t heir homes , and en­
gaged in the military service of thi s state 
or of the United States , or against any t ax­
payer who shall pay his t axes to the collec­
tor at any time before the first day of Jan­
uary i n each year : * * •l" ... * * :.t >• * * * '' 
{Underscorinp ours,) 

The question seems to turn on what was in­
t ended by the use of the word "interest" in stat ing 
what shall not be charged to ~ersons in militar~ ser­
vice . In Seabo~d National Bank v. \loesten , lr6 Mo . 
40 , this very ~oint was under discussion . The Court 
said (1 . c . 62 J: 
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"The l aws of t h is ~tate (sec . 9225 , R. s . 1899) 
pr escribe that if any one fa i l s t o pay his gen­
eral t axes before the end of the ye~r , ' an ad­
ditional t ax , as penalty, of one oer cent per 
month ' shall be added . The sect i on t~en says 
tha t ' said additional tax or penalty ' shall ap­
ply to a fraction of o. mont h , and then adds : 
•Provided, however , that said interest shall 
not be chargeabl e apain~t persons who are ab­
sent from their homes ,' etc . 

"It will be observed that t he one per cent a 
month , i s f irst called ' an additional tax as 
penalty ' and t hen it is call ed ' said additional 
tax or penalty ,' and finall y it is called 
' said inte r est ,' t us showinz the l ooseness of 
expreusion t hat may bo employed in the same 
s ection of t he statute when referring to the 
same matt er . But the term employed does not 
change the character of the imposition . It is 
not an ' additional tax' at all , for rega r ded as 
a t ax it \10Uld or r0ssibly :night be i llegal , 
because the full runount of taxes t hat the Con­
stitution per mitted had already been levied . 
It i s not ' inter est ' in any proper sense , be­
cause it i r a penalty Lnposed for a failure to 
discharge u duty that can be l awfully demanded . " 

Since . t hat decis ion was rendered (1903 ) t here 
has been some change in the l anguage of the section, but 
not as to tho use of t he word "int erest" as me~:uung the 
penalty imposed for delinquency . The ~~unt of the pen­
alty is now determined by reference to Section 11124 R. s . 
Mo ., 1939 , which fixes the penalty at t en per cent of the 
delinquent tax for the preceding year , and an additional 
ten per cent for each year prior to the pr eceding year . 
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The mat ter may be better understood , if we brief­
ly r eview t he procedure in t axing proper ty . Between ~une 
first in 1941 , and t he ~ollowing ~anuary f i rst , the a sses sor 
makes an as sessment of al l property by pl acing a va lue t here­
on (Section 10950 R. b . llo ., 19.,9 ) . Ther eaft er , the asses­
sor rnust deliver his books to t he county court by ~a.nuary ro , 
1942 (Section 10990 R. b . :Uo ., 1939) . Then on the f i rst 
Monda.y in .... pril , 1942 , the county board of equalizat i on meets 
t o adjust t..nd equal ize the a ssessment and valuat ion of all 
property assessed by the assessor (Sec& . 11001 , 11002 , R. s . 
Mo . , 1939} . As soon as the assessor ' s books are ad j usted and 
corrected, a nd \~ithin ninety days thereafter , t he clerk of 
t he county court extends t ho taxe s on the t ax books (Section 
11048 R. s . Ko ., 1939) . As soon a s this i s done the tax 
books are deli vercd to the collector (Section 11052 R. S . l'o . , 
1939) . lcrmediatel y after the collector receivee the tax 
books it is hi s dut y to give the taxpayers twenty days notice 
of t he time and place he will meet the tax~ayers and receive 
t heir taxes (Sect ion 110?9 R. b . Mo., 1939 ) . It i s t hen t he 
duty of the taxpayer s to meot t he collector at t he time a nd 
pl ace appointed a nd pay t heir taxes (Section 11081 R. s . Mo ., 
1939) . 

The collector has power to sieze and sel l proper t y 
after Octo ber f i rst (Section 1108& R. ~ . ~o ., 1939) . If t he 
t ax is not pai d by ~anuary 1, 1943 , then between that dat e 
and July 1, 194S, it i s the duty of the collector to make 
out the delinquent list into a "back t ax book" adding to the 
delinquent t ax a penalty of ten per cent of the t ax for t he 
pr ecedi ng year , and i f the tax is one t hat had pr eviously 
been returned del inquent the collector is t o a dd an addition­
al ten (10%) per cent penalty for each year prior to the pre­
ceding year , sa id penalty bei~~ sub ject to r eduction t o one 
( 1,~ } per cent a month if t hv tax is na id prior to t bP sa le of 
t he pronerty . The collector i s to certify to this list and 
compare t he same v, ith the county clerk . The collector is 
t hen char ged with the t axe s , penalties and inter est showh on 
such delinquent list (Section 11124 R. s . Mo . , 1939) . Then it 
is t he colle ctor ' s duty to coll ect t he tax due plus t he penal-
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ties imposed (Section 11085 H. b . Mo . , 1939) . 

It is t he penalty thus imposed t hat tho person in 
military service is relieved f rom paying when he pays a t ax 
t hat has gone del inquent . Since in your l etter you mention 
t he penalty as including "interest , costs of clerk, and 
commi ssion'' , we desire to emphasize that it is only the pen­
alties accrui ns under Section 11124 , supra, t hat are excused . 
Such does not include the items pr eviously quot ed . 

II 

Your s econd question i s answer ed in our opinion 
rendered to W. - ~.. . Pol loway on 1~..pril 28 , 1942, wher ein we 
conclude t hat Section 11085 R. ~ . Mo . , 1939 , did not relieve . 
the man in service from t hose penal t i es t hat a ccrued prior 
to the time he entered such military service . A copy of 
t his opinion i s enclosed . 

III 

No rule seems to have be en pr escr i bed as to what 
evi dence must be presented to the collector before he i s 
justified in accepting payment of a tax without penalty on 
the ground that t he taxpayer ·was in t he mi litary service at 
the time the pennlty a ccrued . 1iowever , s i nce such excused 
penalties mus t be accounted f or in the annual settl ement 
with the county court, i t is our suggestion that you con­
sult with that body and ascert ain just what evidence t hey 
will r equire of you before they will give you credit in 
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your settlement for s uch excused nenaltie s . 

IV 

Your f ourth quest i on e.pnears to r e s t upon whe ­
t her it i s the collector ' s duty to a sc·ertn in whe t her a 
per son was i n t he militar y servi c e a t t he time a penalty 
a ccrued and r efra in from collect in3 t he ~enalty , or whe­
t her t he burden r ests upon the t axpayer to brine hims elf 
within t he t erms of the statute and cla im his !)rivilege 
to be excused . '.le f inr no cdses on t his question ; but, 
since &ection 11')85, SUl)r a ,. i s in 13f fe ct , a statute r e­
lievin~ one of a burden ar i s i nP f r om a nd connected with 
t axa t ion of property , we t~ink t ho rule a~ lied t o con­
s t 'r uction of tax exeraptions should be apnl iecl here . In 
St . Loui s Young . .!en ' o- C!Jrist i an tss ' n v . Gehner , (l:o • .Sun . ) 
47 L. 1 . (2d) 776, t he Coutt, in discussin J t he right of 
a t axpayer t o cla i m a t ax exemption , said (1 . c . 777 ) : 

" * * ¥ * * and the buroen of establishing i t is 
upon him who clairn.s 1 t . ·: "' * * " 

J•ca i n in nat ional Cemet ery -Gs ' n of · .i ssour i v • .Jenson , 
(' o • .J U1 . ) 12~ .J . • • (2d ) t!2 , 845 , t ho same r ule was 
s t a t ed : 

.( * '* rhe b ur( en i s on t he oroDert .... o~mer 
clearly t o establish t hat his nroperty f a lls 
within t l.e exempt eel clasn. • "' * ~ * " 
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Li kewise we t h ink the burden is upon the taxpayer 
t o establish t hat he falls with in t he cl 1s s that i s excused 
f r om payine the penalty . He i s the one cloimine the r i ght 
to be relieved of the pena lty and t he burden of establish­
ing hi s right to be excused ~ust rest upon h im. 

Ther efore , when so':Ueone ryays tax~s for a man in 
serv ice who is entitl ed to be relieved of t he nennlty and 
does not sunply tho collector with tho proof he desire s in 
connection with determining whether ~uch ~erson i s entitled 
t o be relieved of the penalty , it cannot be said t hat t he 
collector , in collecting said penalty , has violated Section 
11085 ~ . ~ . l o . , 19~9 . 

.. t.PPROV_D: 

HOY McKITTRICK 
Attorney-Gener a l 

LLB : F'._ 
enc . 1 

Respectfully submitt ed , 

L ''at....rc l . - OL~Y 
~~ssistant ._tt orney- General 


