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This will acknowledge receipt of vour letter of
ilarch 19, 1943, as follows:

"A few times I have been presented with the
fact that a taxpayer is in the armed foreces of
the United States, and the question as to whe-
ther or not he has to pay any penalties on his
taxes.

"Section 11085 K. S. 1939, provides for penalty
after January 1, with this further provision:
'sald interest shall not be chargeable against
persons 8 who are absent from their homes, and
engaged in the military service of this state
or of the United -tates.'

"Will you please advise me whether or not a col-
lector shall not add any penalties to a soldier's
delinquent taxes?

"Does the faect that the taxes may be delinquent
for 1939, 1240, 1941 and 1942, before the tax-
payer became a soldier, enter into it? If a
person comes in now to pay taxes for a soldier
and the taxes have not been pald for several
years, should the collector not add any penalties
to taxes for any year?

"If the receipt is marked paid in full after de-
linquent date, revealing only the original amount
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of the tax eollected, how should the matter be
handled to sccount for sueh penalty, including
interest, costs of clerk, and commission, not
heving been collected? Unless the collector
knows of her own knowledge that such taxpayer
is in military service, should she just accept
the person's word who is paylns the taxes that
the person who owes them 1s in military ser-
vice? (Naturally if one nays taxes for a sol=-
dier and does not mention the fact that he is
a soldier, the collector will include penal-
ties, Therefore, such colleector could not be
sald to have violated the exception to the
provisions of Section 11085, Is that cor-
rect?)"

The questions you nresent seem to be!

(1) What are members of the military forces
excused from paying under fection 11085 kR, S, lo., 193¢,
when their tax is delinquent?

(2} Does the relief granted to sueh person ex-
tend to those venaltles aceruing before such person en-
tered the military service?

(3) How is the collector to account to the
county court for the excused items?

(4) Irf someone else pays taxes for a person -
in the military service, and the fact of sueh service is
unknown to the collector and the penalty 1is collected,
has the collector violated Seection 11085 K, S, Mo., 19397
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In connection with the first question 1t ap-
pears that Section 11085 kK, S. Mo., 1939, provides, in
part, as follows!

"If any taxpeyer shall fail or negleot to

pay such collector his taxes at the time and
place required by such notices, then it shall
be the duty of the collector after the first
day of January then next ensuing, to colleeot
and account for, as other taxes, an addition-
al tax, as penalty, the amount provided for
in seetion 11124. Collectors shall, on the
day of their anhual settlement with the coun-
ty court, file with sald court a statement,
under oath, of the amount so received, and
from whom received, and settle with the ecourt
therefor: Provided, however, that said in-
terest shall not be chargeable against per-
sons who are absent from their homes, and en-
gaged in the militery service of this state
or of the United States, or against any tax-
payer who shall pay his taxes to the collec-
tor at any time bafore the rirst da{ of Jan-
vary in each year: * * * "
(Underscoring ours,)

The question seems to turn on what was in-
tended by the use of the word "interest" in stating

what shall net be eh r%ed to rsona n militar aer-
vice, In Seaboard ional nk v. Yioesten, 1

49, this very point was under discusslon. The Court
sald (1. c. 62):
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"The laws of this State (sec. 9225, R. S, 1899)
prescribe that if any one fails to pay his gen-
eral texes before the end of the year, 'an ad-
ditional tex, as penalty, of one per cent per
month' shall be added. The section then says
that 'seid additional tax or penalty' shall ap-
ply to a fraction of a month, and then adds:
*Provided, however, that said interest shall
not be chargeable against persons who are ab-
sent from their homes,' etc.

"It will be observed that the one per cemta
month, is first called 'an additional tax as
penalty' and then it is celled '"saild additional
tax or penalty,' and finally it is called
'said interest,' tius showing the looseness of
expreesion thet may be employed in the sane
section of the statute when referring to the
same matter, But the term employed does not
change the character of the imposition. It is
not an 'additional tax' at all, for regarded as
a tax it would or possibly might be illegal,
because the full amount of taxes that the Con-
etitution permitted had already been levied.

It is not '"interest' in any proper sense, be-
cause it is a penalty imposed for a failure to
discharge a duty that can be lawfully demanded."

Since that decision wae rendered (1903) there
has been some change in the language of the scectfion, but
not as to the use of the word "interest" as meaning the
penalty imposed for delinquency. The amount of the pen-
alty is now determined by reference to Section 11124 R. S.
Mo., 1939, which fixes the penalty at ten per cent of the
delinquent tax for the preceding year, and an additional
ten per cent for each year prior to the preceding year.



Miss Hazel Palmer -5=- April 5, 1943

The matter may be better understood, if we brief-
ly review the procedure in taxing property. Between June
first in 1941, and the following January first,the assessor
makes an assessment of all property by placing a value there-
on (Seetion 10980 R, S. Mo., 1939). Thereafter, the asses-
sor must deliver his books to the county court by January 20,
1942 (Seetion 10990 R. S, Mo., 1939). Then on the first
Monday in april, 1942, the county board of equalization meets
to adjust and equalize the assessment and valuation of all
property assessed by the assessor (Sees. 11001, 11002, R. S,
Mo., 19392)., As soon as the assessor's books are adjusted and
corrected, and within ninety days thereafter, the clerk of
the county court extends the taxes on the tax books (Section
11048 R, S, Mo., 1939). As soon as this 1s done the tax
books are delivered to the collector (Seection 11052 R, S. Mo.,
1939)., Immediately after the cocllector recelves the tax
books it is hie duty to give the taxpayers twenty days notice
of the time and place he will meet the taxpayers and recelve
their texes (Seetion 11079 R. S. Mo., 1939?. It is then the
duty of the taxpayers to meet the collector at the time and
plac? appointed and pay their taxes (Section 11081 R. S, Mo,.,
1939, . !

The collector has power to sieze and sell property
after October first (Seetion 11088 R, S, Mo., 1939). If the
tex is not paid by January 1, 1943, then between thet date
and July 1, 19435, it is the duty of the collector to make
out the delinquent list into a "back tax book" adding to the
delinquent tax a penelty of ten per cent of the tax for the
preceding year, and 1f the tax 1s one that had previously
been returned delinquent the collector 1s to add an addition-
al ten (10%) per cent penalty for each year prior to the pre=-
ceding year, sald penalty belng subjeet to reduction to one .
(1%) per cent a month if the tax is pald prior to the sale of
the property. The collector is to certify to this list and
compare the same with the county clerk, The collector is
then charged with the taxes, penalties and interest showh on
such delinquent list (Seetion 11124 R, S. Mo., 1939). Then it
is the collector's duty to collect the tax due plus the penal-



Miss Hazel Palmer L April 5, 1943

ties imposed (Seetion 11085 R, S, Mo., 1938).

It is the penalty thus imposed that the person in
military service is relieved from paying when he pays a tax
that has gone delinguent. Since in your letter you mention
the penalty as ineluding "interest, costs of elerk, and
commission”, we desire to emphasize that it is only the pen-
alties accruing under Section 11124, supra, that are excused.
Sueh does not include the items previocusly guoted.

1k

Your seeond question is answered in our opinion
rendered to W, ., Followay on April 28, 1942, wherein we
conclude that Section 11088 R, £, Mo., 1939, did not relieve -
the man in service from those penalties that accrued prior
to the time he entered such military service. A copy of
this opinion is enclosed,

JII

No rule seems to have been prescrlbed as to what
evidence must be presented to the collector before he is
Justified in accepting payment of a tax without penalty on
the ground that the taxpayer was in the military service at
the time the penalty accrued. Iowever, since such excused
penaltles muet be accounted for in the annual settlement
with the county court, it is our suggestion that you con-
sult with that body and ascertain {uat what evidence they
will require of you before they will give you eredit 1n
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your settlement for such excused penalties.

Iv

Your fourth question zppears to rest upon whe-
ther it is the collector's duty to ascertain whether a
person was in the military service at the time a penalty
accrued and refrain from collecting the »enalty, or whe-
ther the burden rests upon the taxpayer to bring himself
within the terms of the statute and c¢laim his privilege
to be excused, We Tind no cases on this question; but,
since ©Section 11085, suora, is in effect, a statute re-
lieving one of a burden arising from and connected with
taxation of property, we think the rule aprlied to con-
struction of tax exemptions should be applied here. In
St. Louis Young Men's Christiaen ass'n v, Gehner, (Mo. Sup.)
47 S, Vi, (24) 778, the Court, in discussing the risht of
a taxpayer to claim a tax exemption, said ?1. 0. V77)2

m ¥ X % % ¥ and the burden of establishing it is
upon him who claims it. * k& W

A

sgaln in National Cemetery iss'n of lMissouri v. Denson,
(lo. Sup.) 129 S. W. (24) 842, 845, the same ruls was
stated:

m ¥ ¥ ¥ ¥ ¥ The burden is on the propertr owner
clearly to establish that hisrpioyegty ga}lg

within the exempted eclass, .
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Likewise we think the burden is upon the taxpayer
to establish that he falls within the class that is excused
from paying the penalty. He is the one claiming the right -
to be relieved of the penalty and the burden of establish-
ing his right to be excused must rest upon him.

Therefore, when someone pays taxes for a man in
service who is entitled to be relieved of the penalty and
does not supply the collector with the proof he desires in
connection with determining whether such nerson is entitled
to be relieved of the penalty, it cannot be said that the
collector, in ceollecting said penalty, has violated Cection
11085 R. S. Mo., 1939,

Respeotfully submitted,

LAWRENCT L. FRADLEY

Assistant .ttorney-CGeneral

APPROVED:

ROY MeKITTRICK
Attorney-General
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