PROBATE COURT: Probate Court may not charge fees for

FEES: denial of letters in estates consisting

DENIAL OF LETTERS: wholly of social securlity funds and in
which the assets are less than $400.00.

Probate Court may charge fees to iIndividuals in other estates
for denial of letters.
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Jagnuary 8, 1943

Hon, Jdos. V. Piltts

Judge and Ex-offliclo Clerk
Douglas County .
Ava, bissourl ;J

Dear Sir:

This is in reply to yours of recent date wherein
you request an opinion {rom thils department on the
question of probate fees in estates which contaln assets
consisting of soeclal security beneflt funds and estates
not containing such security benefit funds in which
letters of administration are denied.

The two sections of the law which pertalin to your
inqulry were passed In 1941.

Section 2, Artiecle 1, Chapter 1, R. 5. lo. 1539,
as amended in 1941 (Laws of kilssouri 1941, page 289)
provides as follows:

"The probate court, or judge thereof in
vacation, in its or his diseretion, may
refuse to grant letters of sdministra-
tion ir the following cases: first, when
the estete of the deceased 1s not greatsr
in amount than is allowed by law as the
absolute property of the widower, widow
or minor children under the age of eligh-
teen years: second, when the estate of the
deceased does not exceed one wmndred
(0100.00) dollars and there is no widower,
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widow or chl ldrc“ under the are of

ciphteen vears, credltor of the

estate may a 'ol' or refusal of letters
by giving b Eﬁ in the sum of one hundred
.00) dollars, said bond to be ap-

wrcv by the probate court or jugge

thereof in vacation, conditioned u

such creditor obligating nimsell E

So far s the assets of the estate wi 1
permit, the debts of the deceased in the

order of their preference. Prooi may be
allowed by or on behall of such widower,
widow, minor children or creditor before

the probate court or judge thereof of the
value and nature of such estate, and if
such court or judge shall be satisfiled

that no estate will be left after allow-

ing to the wildower, widow or minor children
thelr ebsolute property, or that the estate
does not exceed one hundred (. 100.00)

lars when application is made‘yx e creditor,
the court or judge may order that no letters
of edministration shall be issued on such
estate, unless, upon the application of
other creditors or partles interested, the
existence of other or further property be
shown. And after the making of such order,
and until such time as the same may be re-
voked, such widower, widow, minor children,
or creditor, in the same manner and with
The sams eifect as if he or she had been
appointed and qualified as executor or exe-
cutrix of such estate; if minor children
under the age of eighteen years, in the

same manner and with the same effect as

now provided by law for proceedings in court
by infants in bringing sult; provided also,
that the wldower, wildow or minor children
under the age of elghteen years may retain
the propert belongin Lo suc estate and

The creditor shall apoly the proceeds thereof
to debts of the estage ih the order in which
deriands sgainst the estate of deceased persons
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are now classified and preferred by
Taw. CIrovided iurtner, tonat an person
who has paid the funeral ex oﬁsgh or
other debts ol deceased sﬁ%l"ie_daamed
a creditor for the purpose ol makx
plication for the reiusal of letters
—g ndministration under this section and
Dbe subrogated to the rights of such orip-
Tﬁa c or."

(Bnderscoring ours.)

The underscored portions of this sectiocn are the amend-
ments to the old act. This act was approved July 28th, 1941.

Section 9417 of the 3ocial Security Act, Article 1,
Chapter 52, R. S. lio. 1939, as amended in 1941 (Laws of
liissourl 1941, page 647) reads as follows:

"+ & % Whenever any recipient shall have
died after the lssuance of a benefit

check to him, or on or after the date upon
which sald beneflt check was due and pay-
able to him, and before the same is en-
dorsed or presented for payment by the re-
cipient, the robate Court of the county

in which sald recipient resided at the time
of his death shall, on the filing of an
affidavit by one of the next of kin, or
creditor of sald deceased recipient, and
upon the court being satisfied as to the
correctness of sald affldavit, make an
order authorizing and directing such next
of kin, or creditor, to endorse and collect
sald check, which shall be pald upon pres-
entation with a certified copy of saild
order attached tc the check and the proceeds
of which shall be eppllied upon the funeral
expenses and the debts of sald decedent,
duly approved by the Probate Court, and 1t
shall not be necessary that an administrator
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be apponted for the estate of said
decedent In order to collect said
benefit check. No costs shall e
charred in sald proceedinpgs. Such
affidavit flled by one of the next of
izin, or creditocr, shall state the name
of the deceased recipient, the date of
his deatl, the amount and number of
such beniefit checl, the funeral expenses
end debts owed by the decedent, end
whether sald decedent had any estate
other than sald unpald benefit check
and, in the event said decedent had an
estate of a value of more then 400,00
the provislons of this Act shall not
apply and the estate of the decedent
shall be administered upon in the same
manner as estates of other deceased
DOrSON8, + i & F bk o % Bk Xk & % W B "

This act was approved July 30, 1941. A comparison of these
two sectlons reveals tlhiat they deal with estates of deceased
nersons which rmay be conaldered as one general subject matter.
lowever, 1t wlill be noted that Sectlon 9417, supra, as
amended, deals only with estates 1In which there are social
securlty beneflit funds es asscsts. Thils would be classed as

a speclal class of assets., "his zct was approved two days
later than Section 2, supra, of the adminlstrative law. The
two sections misiit appear to be in confliet in part. lHowever,
thie following rules of constructlon should be applied iIn such
a case,

In State ex rel. licDowell v. Smith, 67 5. u, (24) 80, 57,
the court announced thls rule of constructlon:

"17t 1s the established rule of con-
struction thet the law does not favor
repeal by Impllication but that where
there are two or more »rovisions relat-
Ing to the same subject matter they
rmst, i1f possible, be construed so as
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to maintaln the integrity of both.

It is also a rule that where two
statutes treat of the same subject
matter, one belngc special and the
other general, unless they are irre-
concilably inconsistent, the latter,
although leter 1in date, wlll not be
held to have repealed the former, but
the special act will prevail Iin.its
application to the subject matter as
far as coming within 1ts particular
provisions.' * & 3 I B e

Also, in State ex rel. v. Brown, 68 3, W, (2d) 55, 59,
another rule of construction whiech might be apnlicable here
was announced as follows:

" - In such case the rule applic~

able 1s that 'where there 1is one
sbatute dealing with a subject in
general and comprehensive terms and
eanother dealing with a part of the

~ same subject in a more minute and def-
Inite way, the two should be read to-
getwer end harmonized, if possible,
with a view to giving effect to a con-
slstent leglislative policy; but to the
extent of any necessary repugnancy be-
tween them, the speclal will preveil
over the general statute. Vhere the
speclal statute is later, it willl be
reparded as an exception to, or quali-
fication of , the prior general one;
and where the general act 1s later, the
special will be construed as remalning
an exception to 1its terms, unless it
1s repealed In express words or by "
nec@ssary implication.' # * + & # & =

Applying these rules of construction to these two
statutes, they should be considered together and both of
them be construed as being In full force and effect, but
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if there 1s any repugnency 1ln thelr provlisions, then the
speclal act, that is, Section 9417, should prevall over
the general act, section £, supra.

From an examination of Section 9417 as amended, it
will be noted that the purpose of this act was tc relleve
the old age security funds from any probate costs which
might be incurred in comnectlon with the administratlon
eand disvosition of soclal sccurity benefit funds which may
be due to recipients of such funds. Thls section does
contain the clause that its provislions shall not apply in
assets which have a value in excess of 400,00, but 1t does
not attempt to include estates sueh as are mentioned in
Section £, supre, as amended, and whlich would not have as
8 part of their assets soclel securlity benefit funds.

Referring to Sectlion 2, sunra, of Article 1, Chapter 1,
R. 5., Ho. 1939, as amended, the undsrscored portions thereof
beings the amendments to the o0ld law, 1t will be noted that
thls amendment was primarlily for the purpose of permitting
creditors of estates in which the assets sre less than [100.00,
and where there 1ls no widower, widow or minor children under
eighteen years of age, to apply for refusal of letters, and
for such creditors to pay the debts of the estates out of the
assets so far as they will po. We fall to find any provisions
in sald Section 2, supra, as amended, which would prevent the
probate court from making statutory charges for its services.

However, if there be ‘a widower, wldow or minor children
who survive, they are entitled to certaln statutory allowances,
which allowences come ahead of any probate court costs in
cases where letters are denled, or, in cases where they are
not denied. This statement 1is supported by the holding of

the St. Louis Court of Appeals in the case of Zstate of Ulriel
v. Jolmston, 177 4o, App. 584, 590:

"Woerner's Am. Law of Administration (2
id.), Sec. 86, pp. 176, 177, says: 'The
right of the widow to the money or prop-
erty allowed for her and her family's

temporary support l1s held in some States
to be absolute, and to vest at once upon
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the husband's death' and cites In

the n>te in support of the text

liastings v, Myers, 21 Mo. 519; llc-
Farland v. Bese, 24 o, 156, holding
thet 1t passes at once upon the hus-
tand's death, discharged of the lien

oi the debts, and may be assigned by
her by deed even without conslderation,
clting Cummings v. Cummings, 51 lio.

261, In the more recent case cof Viaters
v. Herboth, 178 Lo, 166, 172, 77 S. W,
305, the Supreme Court says that these
sections of the statutes--that 1s,
sections 114, 115, 1l16--rive certaln
articles and 400 to the widow, Iore-
over, the court says, 'Those sections
were not designed to affect thie final
distribution, but the ldea was to allow
the widow to have those articles in the
bersinnings., They were to be separated
Trom the estate that was to be admin-
istered, to form no part of it, neither
for the creditors nor “distributees;
they were to be given to the widow in
the first place, and it was only

was leit after those articles were glven
to the widow that was to be treated as
the estate to be admiuistered.' (ltallics
are our oWn.) This languege of the
supreme Uourt 1s conclusive to the effect
that the absolute allowance to the wildow
became her property and formed no part
of the estate to be charged with expenses
of whatever kind. & & w# # & « @ % & = % %

Also, 1in spealiing of the allowance for the year's support,
the court further said, at l. c. 591, 592:

": # % In this view, the widow's allow-
ance 1s to be preserved entire for her
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use and support, and this, too, first
from the expense of administration.
Section 10 of the Administration Law
(see Revised Statutes 1909) obviously
contemplates this, for it provides that
if the estate is no greater in amount
than 1s allowed by law as the absolute
property of the widow, administration
shall be dispensed with entirely. It
is certalin that, under the established
rule of declsion in this State, the
widow's allowances are regarded as her
sbsolute property and not to be aonﬂid-
ered as assets of the estate. * % = =+ =

"Touching this guestion an accepted
authority of high repute says, 'Since
the property allowed to the wldow 1is
not, in most States, treated as assets
of the estate, it would seem to follow
that the widow is entitled to it in
preference to creditors of any kind,
whether for ordinary debts of the deced-
ent, expenses of last 'llness, or even
fuqeral expenaea and charges for aettliqg
the estate.' i+ =* B # % & Ie

From these statements it will be seen that the statutory
allowances take priority over any charges for settling the
estate.

In commectlon with the charge for granting or refusing
letters, we are enclosing for your information copy of
opinion to lirs. Jessie B, “arrison, Acting Probate Judge of
Punklin County, Kemnett, Missourl, dated Iebruary 20, 1942,

CONCLUSIUN

From the above we conclude, in estates where letters
of administration are denied, that:



1. If the estate does not consist of assets in
excess of the amount allowed by statute to the widower,
widow, or minor children, then no probate costs may be
texed agalnst 1it.

2. 1If the estate consists only of soclal security
benefit funds end 18 valned st [ 400.00 or less, then no
probate fees may be charged agsinst it.

3. If the estate consists of assets including social
security benefit funds valued in excess of :400.00, then
probate fees may be charged ara*nst the estate aubject to
statutory allowances.

4., I the assets of the estate amount to less than
400,00 and there is no widower, widow or minor children,
and if the estate lncludes asscts other than soclial security
benefit funds, then the nrobate court expenses may be charged
against it, provided no part of such charges may be imposed
on any social securlty benef’t funds in such estate.

5. lio probate court charpges for services may be made
in estates conslsting of social security benefit funds only
and which are valued at less than [400. 00.

6. The probate court may ma'ze usual fee charges
against individuals who request denlel of letters in any
estate whicihh contains assets other than soclal security
beneflt funds, or, estates containing social securlity benafit
funds valued at more than 7400.00.

Respectfully submitted,

TYRE Vi. BURTUN
Assistant Attorney-General

APPROVED:

mlcﬂ

Attorney-General

TiB:CP



