
TAXATION : Appointee holds until the successor 
quali f ies. Penalties should not be 

COUN1~ COLLECTOR : charged when payment of taxes cannot 
be made . 

:r.tarch 23 , 1943 

l~or.ort ble Joseph A. Sherman 
rros ecuti~g Attorney 
buchan an County 
St . Joseph , Lissou ri 

.uear u1r : 

~he / t torney General acknowled~es rece~pt of your 
r~ qu(.; s t for an officia l opinion , dated •. tarch 17 , 1943 , 
in r~ference to the statu s ot t Le pr esent county collec­
tor of E:uchanan County . Y.)ur r equest cor,sists o!' t wo 
ques t ions: 

I 

Your first question r eads as follows: 

"under t he foregoin~ c i r cumstance s 
we should like your opinion as to 
whether t here is any ler;a l necessity 
f or J 1r . Van Andl e to be r e- appoi nted , 
and to furni sh a ne\'' 'bond, to cover 
the t er m be s inning .~arch 1 , 1943 , or 
whether .~~.r . ' 'an ftndle ' s appoi r tment 
made in Januar y , and t Le bond v;hi ch 
he then t ave , are sufficient to au­
thorize h i m to continue to serve as 
County Colle ctor until the next general 
elec t ion and until the ore ther e lected 
as coil ector has qualified a ccor ding 
to the statutes . " 

5ec tion 11055 R. ~ . - issouri , 1939 , r eads as fo llows: 
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"1he offices or ~ ~ riff an~ collec-
tor shall be o ist1 nct and seoara.te 
offices in a l l tte counties of tPis 
state , ard at tne ~ener~l elect1on 
in 1906 , and ~vtry f our years t here­
after , a collector , to be styl ed the 
colle ctor of t he r evenue , shall be 
elected i n all the counties of t hi s 
s tate , who shall hol a t heir office 
for four years anc until tteir suc­
cessors are duly elected and qualified : 
Pr ovided, teat noth1~ h~r~ in contained 
shall be so cor struea. as to prevent the 
same person f r om bol dine both off i ces 
of sheriff an~ collector . " 

Under th~ above sec L ~ on it will be noticed that t he 
county collector , '7hen elected , hol ds h! s of f .:..cc for 
four years , and until his succe s sor i s dul y eJ ected 
and qual11 iod . 

be ction 11056 R. s. Mi s souri , 19~9 , partially 
reads as follo~s : 

"~very collector of t he r Gvenue in 
t ho various counties in this s t ate , 
ard t to collector of th& revenue in 
t he city of bt . LO is , before enter-
ing upon t hG ou t ies of his office , 
shall give bond ard security to the 
state , to the sat i sfaction of the cou.nty 
courts , and , in the c ity of ~t . LoJ i s , 
t o t t e satisfaction of t h e mayor of said 
cit~ , in a su1. eaual to t~ o largest t o­
t a l collections ~ade durkr.g ar.y ore month 
of t~e 7ear preced~ng his election or ap­
pointmer.t , pl u s ten per cert , of s a id 
arnoun t : -~ -::- ·:: ~:- -:· ~;- -!: ::- • " 
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Section 11509 h . ~ . ldssouri , 1 939, r eads as f ollows: 

"Whenever any vacancy , caused i n any 
manner or by any means whatsoever, shal l 
occur or exist i n any s tate or county of­
fice orig inally fi l led by election t y the 
people , other than the office of lieuten­
ant- governor , sta e senator, representat ive , 
sher iff or coroner , such vacancy ~hall be 
filled by appointment by the governor; and 
the person so a ppoi nted shall , after having 
duly qualified and entered upon the di s ­
charge of his duties under such appoi ntment , 
continue in suer office until the first Mon­
day in Janua r y next followi ng the firs t en­
suing ge~eral election--at which said gener­
al 'election a person shall be elected to 
fill the unexpired portion of such t e rm, or 
for t~e ensuing r egular term, as the case 
may be , and shall enter upon t he discharge · 
of t he duties of such office the first Mon­
day in January next f ollowing said election : 
Provided , however , that when th e t erm to 
be fi lled beeir s or shall begin on any cay 
other than t he f irst on ay ir Janucry , the 
appo. ntee of the gover nor shall be entitled 
to hol d such office until such other dat e . " 

Under the above section the governor appo i nts, when­
ever t here is a vacancy in the office of county collector , 
and t he appo i ntee continues i n of fice until th~ first day 
of ~ arch next f ollowi ng the first ensuing general election, 
at wl1ich said general election a person shall be elected 
to fill the unexpired portion of such term. '1'he r eason 
why the date is different than in the body of the section 
is by reason of the proviso in the section. 

Under the 'above quoted portion of Section 11056 , supra , 
it is necessary that t he collector should give bond be~ore 
entering upon the duties of hi s office. The givins of the 
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bond i s part of his qual i fication . 

~ectlon 11073 R. s . Mi s sou ri, 1939 , partially r eads 
as follows: 

"The terms for wt.1ich col l ectors are 
elected shall expire on t he first Mon­
day in hiarch of the year in h ich they 
are requi r ed to make their last final 
settlemen t for t he tax book which was 
to be collected by them . -;:· * -;:- ·:~ *" 

Onder the abov~ partial section the term of a county 
collector terminates OI" the first ;.,onday in I.1arch , in 
the l ast year of their t erm . i he aupointment of t he pres­
ent collector of buchana n County began , according to your 
r equest, on J anuary 23 , 1943 , which was after the elect ion 
of J im \rel ls, the former count y col l ector who was elected 
i n ~ovember of 1942 , and who r esigned from his office on 
J anuary 1 6 , 1943 . It has been hel d that t he office of 
t he county collector expires on the first Monday in March 
during t he last year of his ter m, and not on December 31 , 
a s most officer s ' terms e~ire . {State ex r el v . herring , 
208 ~tlo . 708 , 106 s . · . 984. ) 

Your i nquiry is whether or not a new appointment 
should be made af t er l4arch 1, 1943 , at whi ch time the 
fir st t e rm of the f ormer county collector expired . You 
a l so ask whether or r.ot a new bond shoul d be given to 
cover the duties and qualifications of the new ter m 
begi nning .. larct 1, 1943 . 

Since Section 11055 , supra , provides t h at t he 
county collector should hol d office until h is successor 
is dul y elected and qual if ied , the appointee hol ds office 
until t he electee of the ~ovember election qual ifies . 

Section 5 , of Article XIV of t he Constitut ion of 
· i s souri, r eads as fo llows: 
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"In the abserce or any contrar y 
provision, all officers now or 
hereafter elected or appointed , 
subject to the ri ~ht of r e s igna­
tion , shall hold office during 
their official terms , and ~ntil 
their successors shall be duly 
elec ted or appointed and qua li­
fied . " 

By reason of t he above section of t he vonstitut1on 
the legislature enacted Section 12820 R. s . I isso~ri , 
1939 , which reads as follo~s : 

"All officers elected or appoirted 
by t he authority of t he laws of this 
ste te sLall· hol d their offices until 
tl~ir successors are e lected or ap­
pointed , commissioned and qualified. " 

under the above section a n appointed oif:i.cer hol<is 
hi s office ~ntil his successor is elected or appoicted, 
comrrissiol1ed and qualified . '!hat t i e appointed , or e lec- · 
ted officer holus office until the successor is duly 
elected , or appoi r t ed , commission ed anu qualified, was 
held in the case of Lacgston v . Bor e ll Gounty , 79 s . ' . 
(2d) 99 , pa ~· s . 3- 4 , and St a te v • .crown, 274 f:> . ~i . 965 , 
par . 1 . 

Also, in your fi rst question you ask whether it 
is necessary to furnish a new bond to cover the term 
beginning riLarch 1, 1943, and whether or not the bond 
given when first appointed is sufficient to authorize 
him to serve as county collector until the next geLeral 
election , until the one elected has qualified according 
to t he statutes . 

The facts set out in your request r e sult in a 
very peculiar situation , for the r eason that the resigna­
tion of Jim .. ell s , which was 6 iven on January 16, 1943 , 
after his election fo r tLe new term in November , (which 
term began on I•1arch 1, 1943) , and the resignation VTas 
not specific enough to state the present ter m and the 
term beginning harch 1, 1943 . In any event , accor ding 
to the authorities above set out the pr e sent appointee 
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hol ds office until Jim · ell s , who was elected for a term 
beginning March 1 , 1943, qualifies . 

We find no statute which limits t he time in which 
he shal l furnish bond as is s e t out for the qualification 
of t he county treasurer. 

As to the bond g iven by the new appoi ntee , it is 
a question of fact as to the form of the bond . lf the 
bond merely is for the term ending ~arch 1 , 1943, a 
new bond shoul d be given , but , if the bond is for t he 
ful l t e rm that he is holding the office as county collec­
t or , a ne~ bond is not necessary , for the r eason that 
he holds office nntil hi s succes sor is elected, appointed 
and qualfied. 

COl\CLUSlO!, 

lt is , therefore , t he opinion of this department 
that at tlis time t her e is no leBa l necessity for mr . 
Van Andle to be re- appo i nted as county collector to 
cover t he term beginning ~.1arch 1 , 1943 . 

It is further the opinion of t h is department, 
that if Jim Well s , the former county collect or , who re­
signed his office on January 16 , 1943 , qualifies at any 
time between now and March 1 , 1947 , he will assume office 
as county collector . We would suggest , however , that 
if Jim r ell s intends to abandon the office of county 
col l e ctor t hat he give anot her resignation i r t he nature 
of a refusal to qual ify for the office , so that a succes­
sor can be elected at the next general election wh ich will 
be held in November, 1944 . 

II 

Your second question reads as fo l lows: 
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"There is one mor e question or which 
we should like your opinion . After 
I~r . \'.e ll's resignation , the County 
Clerk took possession of the tax books 
for t he purpose of making an abstract 
of the unpaid taxes, as provided by 
law . ~hat wor k is continuing , and will 
not be completed until some t ime after 
Apr i l 1, 1943 - probably dur ing t he fi rs t 
Yleek in April. 'lhe only wo;rk lllr . Van 
Andl e is handl ing now is the coll ection 
of State Income Tax . 

"Assuming that the abstract of unpaid 
taxes ~· ill be completed and the tax 
books t urned over to I.!r . 'Van Andle on 
Apri l 1 , 1943, what penalties and in­
terest should be collected by 11r . \1 an 
Andle during April on taxes for 1942 
or pr ior years which were delinquent 
on Januar y 1, 1943? ls the answer any 
different if the books are not turned 
over until after Apr i l 1, 1943 , so that 
the tax payers do not havE a full month 
in which to pay? If the delinquent taxes 
are not paid in April, then what rate of 
interest or penalt y should be charged on 
them in May and ensuing months? 

"In other wor ds , assuming t hat penalties 
shoul d not b e charged for the period dur­
ing which the office was not accepting 
tax payments , are such penalties perma­
nentl y waived , so that they are not 
collectibl e at any time during the year, 
or do they attach if payment is not made 
dur ing April, for ins tance? ~ould t he 
interest and penalties to be "collected 
in May, 1943 , be the same that woul d 
have been collectibl e in the abs tn ce of 
a shut down in the office; or should the 
penaltie s t hat nor mall y would have ac­
crued because of non- payment dur ing Jan­
uar y , ~·ebruary, and J ... arch be left out of 

I 

- --
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consideration at all times here­
after when calculating the total 
amount to be collected?" 

ln answer to your second question we are enclos ing 
a copy of an opinion rendered by t h is office on Janu~ ry 
7 , 1943, to Itdss liazel Palmer , County Collector , Pettis 
County , Sedalia , J~tissouri , i n which '''e held t hat penal­
ties and i n teres t on taxe s may no t be char ged in cases 
where t he taxpayer was unab le to pay the t axes before 
t hey became fa.elinquent, ·on account of t l...e death of the 
collector . ~tis opinion is based upon Section 11075 
R. s . Miss ouri, 1939 , which not onl y mentions the death, 
but also t he r esignation , r emoval or o t her disability of 
any county collector , during the t ime t he tax books are 
in his handa . Under t he facts in your re quest , t:te onl y 
difference is that Jim ' ell s has r esigned. In the en­
closed opinion t he county collector died. under t he 
holding in the cases ci~ed i n the opinion enclosed , and 
under t he rul e s set out by ~orpus Juris , a penalty s hould 
not be i mposed f or the non- payment of taxes , whe re it 
was impos sible for the taxpayer to pay his taxes . In 
your requ est you ask, " '" ould t he interest and pena lties 
to be collected in May, 1943 , be t he same t hat would 
have been collectible in t he absence of a shut down in 
the office; or should the penalties that normally would 
have accrued becau se of non-payment during January , Feb­
ruary, and 1•arch be left ou t of con siders. tion at a l l 
times hereafter when calculat ing the total amount to be 
collected? " 

You stat e that J i m \,e l ls , the county collector , 
resigned from hi s office on January 1 6, 1943 . A penalty 
of one per cent had been added at t ha t time which should 
be collected when the books of t he county collector have 
been returned t o him for t he payment and receipt of de­
l inquent taxes , but , under t he enclosed opinion , we do 
not b elieve t hat t h e taxpayer should be compelled to pay 
the penal ties for the mon t hs of February and I .. arch , and 
such months shoul d be left out of consideration at a l l 
times hereafter when calculating t he total amount to be 
collected. However , to protect the present county col­
lector , and in view of the fact t hat he may be sued 
upon h is bond as s e t out under Section 11124 R. s . 
!Aiss ouri , 1939 , wher e he is char ged with taxes , penal -
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ties and intere st shown on the record ·of the li st of 
delinquen t lands and lots, ... e think the. t a t e st sui t 
shoul d b e f iled under the f acts set out i~ t he seeoLd 
party of your requ est . .re f i nd no decision on t hi a 
ma t ter , except t he aut~ority set out in the enclosed 
opinion . 

It i s , theref ore , the o~inion of this department 
t hat penalties should not t e chart ed for the period 
durin g whi ch the offi ce was not accep t i r.g tax payments , 
and such penalti es shoul d be per manentl y waived and 
left out of coLsideration at a ll t imes hereafter when 
calcu l ating t~e total amount to be collected. 

It is furth er th~ opinioL of t his department , that 
sine~ the one per cen t penalty had accrued January 1 , 
1943 , and J im ,·.ells , the county coll e ctor , r e signed f rom 
h is off ice on J anuary 16, 1943, the one pe r cent should 
be collected and calculated for the month of January, 
1 943 . 

lt is further the opinion of t hi s department , t hat 
if t he book s are turned over to t he presen t county col­
lector, dur ing t he month of Aoril , and t he taxpayers do 
not have a full month in which to pay the taxes that 
month, the one per cent penalty , nevertheless , shou l d be 
assessed and collected for t hat month, and fo r ensuing 
months , a t the rate of iLter est set out in ~e ction 11124 
R. s . ~ issouri, 1939 . 

Respectfully submit ted· 

W. J . Bl.Tnl:O!; 
Assist ant Attorney GeL~ral 

A.~.~PROVED BY : 

ROY .tJcKl 'l"l'RlCK 
Attorney Genera l of 1 i ssouri VJ B : R\, 


