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CRIMINAL COSTS : Upon felony conviction State should not 
pay defendant ' s witness fees. 

June 2 , 1943 

Honorable \ illiam ~. Shirley 
Prosecuting Attorney 
Adair County 
Kirksvill e , ' issouri 

l.Jear ~ir: 

FILED 

/2 
This io in reply to your l etter of J. ay 27 , 1943 , in 

w.Lich you request an opin1ol1 , as fo llOTIS : 

"In a case in which a man i s charged 
with a felony, tried and convicted is 
the Sta te liablo f or the costs made by 
the defendant?" 

Jection 4220 h . s . Missouri , 1939 , reads as follows: 

"\'benever any person shall be con­
victed of any crime or misdemeanor 
ho shall be a d judged to pay t he coats , 
and no costs incurred on hie part, o.x­
cept fees for board, shall be paid by 
t he state or county . " 

Under t h is section , when a person i a convicted of any 
fe lony, or misdemeanor, he must pay t he coat and neither 
the St &te nor county i s c~ 1pelled to pay tho costs ircurr ed 
on h is part , except fees for board. Also, under t h i s sec­
tion , witnesses subpoenaed by the defondrnt must look to 
him to rocel ve t heir w1 tness' foe a, wl ... e r e the defendant has 
been convicted e ither of a felony or misdemeanor . The rule 
is differ ent where a defendant baa beon a cquitted on a charge 
where t he p~nisbment is capital punishmen t , or cor.finment 
solely in the Penitentiar y . 

Section 4239 R. s . Missour i , 1939 , reads as f ollows : 
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~en a fee bill shall be certified 
to t he state auditor for payment , the 
certificate of t he judge and prosecu­
ting attorney shall contain a state­
ment of the f ollowing facta: That 
they have strictly examined t he bil l or 
coats ; that the defe4dant was convicted 
or acqai tted, and it convicted , the na­
ture and extent of puniShment assessed, 
or the cause conti nued generally, as 
the case may be; that the offense char­
ged is a capital one , or punishable 
solely by imprisonment in the peniten­
tiary, as t he case may be ; that the 
services were rendered tor wtich char­
ges are made , and that the fees charged 
are expressl y authorised by law, and 
that they are properl y taxed &l a inst 
t he proper par~~- an~ t hat t he fees of 
no more than three Witnesses to prove 
any one tact ar6 allowed. In cases in 
which the defendant is convicted, the 
judge and prosecuting attorney shall 
certify, in addition to the foregoing 
facta , that the defendart is i n solvent , 
and that no costs charged in the fee 
bill, fees for board excepted, ·were in­
curred on the part of t he defendant . " 

This section provides for the certification to the 
state auditor for t he payment of the tee bill, and t he judge 
and prosecuting attorney &hall certity that the defendant is 
insolvent and further provides , •and that no costa charged 
in the fee bil l , t ees for board excepted, were incurr ed on 
the part ot t he defendant . " 

Section 4221 H. s . Missouri , 1939, reads as follows: 

"In all capital case s ir wh ich the de­
fendant shall oo convicted, and in all 
cases i r which the defendant shall be 
sentenced to imprisonment i r the peni­
tentiary, and in cases where sueh per-
son ia convicted or an o~ fense punishable 
solely by i~prisonment 1L the penitentiary, 
and 1a sentenced to 1mpr1sonmont in the 
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county jail, workhous e or ret"or.m 
school because such poraon i s w _ ~~? 
the age of e i ghteen years , the s tate 
ahall pay the costs, i f the de£endant 
shall be unable to pay them, except 
costa i n curred on behalf ot defendant . 
And in all eases of felony, when ti.e 
jury are not permi t ted to separate, 
it shall be t he duty of t he sheriff i n 
charge of the jury, unless otLerwiae 
ordered by the court, to supply them 
with board and lodgi ng during the time 
they are r equired by the court to be 
kept t ogether, for which a r easonable 
co~pensation ma y be allowed, not to ex­
ceed two dollars per ca y for each jury­
man and the officer in charge ; and t he 
same shall be taxed as other costs in 
t he case , and the state shall pay such 
coats , unless in the event of convic­
tion, the same can be made out of the 
defendant . " 

Under t he above section , where t he defendant has been 
convicted in a capital case , or has been sentenced to im­
prisonment i n t he Penit~ntiary, or 1n oases whore suet person 
is convicted, punishable solely by i prisonment i n l he Peni ­
t entiary, but has been confi ned elsewhere on account of his 
age, the St a t o must pay the costs, except costa i l.curred by 
the defe ndan t wLer e the defer dant is i nsolvent . Also under 
t h is section tho Stat e is not req~: red to pay witness fees 
to defense witnesses . Witnesses for t~e def endant must l ook 
to the defendant f or their fees . A continuance at t he r e ­
quest of the defeLdant is a judgment a gainst t he de1endant 
and ahould not be contained ln the fee bills . It was so 
hel d i n Sta t e of Missouri, Respondent v . s . G. Bar ker , 63 
t.to . App . 535 . 

~e entire sub ject ot" coats in both civil and criminal 
cases is a matter of statu tory enactment , and, as such sta­
tutes must be s trictly conatrued, t he officer , or other 
person claiming costs which are contest~ must point out 
the statute authorizing their taxation. ! ~inc v . ~harles 
Vogel Paint & Glass Co., 46 o. App . 374 ; &tato ex r e l . 
Cl a r ke v . Wild r , 94 s . • <i99 , 197 1lo . 27 . ) Sections 
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~220 and 4221, supra , specifically forbid the State to pay 
costa accrued on behal f of the defendant . 

C:> KCLUSi ot, 

It is, therefore , the opinion of this department , that 
where a defendant has been convic ted on a felony he should 
be adjudged to pay t he costs, but ; if the defendant shall 
be unable to pay costs , then the ~tate should pay the costs , 
except costa incurred on behal£ of the defendant. 

lt is further the opinion of t h is depar tment , t hat in 
no event, in case of a conviction of a defendart on a felony, 
should the State pay the fees of defendant's witnesses , or 
the costs of continuances granted at the r equest of the de­
fendant . 

Respectfull y submitted 

VI . J • .BURKZ 
Assist ant Attorney General 

AP.?ROVED BY: 

ROY McKITTRlCX: 
Attorney General of ~issouri 
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