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!3 
This is in reply to your letter of recent date where­

in you submit the following questions: 

"1 . What lists should Colle ctor file with 
County Court? Such as Out Lawed, Erroneous . 
Pl ease enumerate . 

"2 . \Vhat action should Court take in case 
where Collector has not required erchant 
to fill Mercants Bond, r.!erchant has not 
paid his tax, and the Collector asks Court 
to accept or give credi t for the amou.nt as 
erroneous assessment? 

"3 . What action s houl d Court taka tthere 
Collector asks Court to g~ve credi t as out 
Lawed PerBonal the Personal Tax of Uu•,.erous 
tax payers whom the Court know of thei~ own 
personal knowledge would have to pay if 
prope r action to colle~t said tax by Collec­
tor had been taken but where no suits to 
collect same have been i nstituted by Collec­
tor?" 

We find that in t he firs t instance, the collector is 
charged with certain taxes which are ext ended on tho books by 
the county clerk. Under Sec. 11048 , R· 8. Mo ., 1939, the 
county clerk ex~ends the taxes which have been l evied on the 
assessments shown on the assessor's books . Then under Sec . 
11049 , R. S . Mo., 1939 , the clerk makes a complete statement 
of the asses sment and taxes which have been charged on the 
books . This statement, after having been recorded, ia for­
warded to the State Auditor . 

Under Sec . 11052, R. s . ~to ., 1939 , the collector gives 
his receipt for these books with the amount of taxes stated 
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therein and the collector is then charged with t he whole 
amount of taxes on such books . 

Under !" eo . 11053 , R. s . Mo ., 1939 , the coll ector also 
subscribes to a receipt for the tax books endorsed on the 
aggregate abstract thereof . ~hi s abstract with the collector's 
receipt endorsed thereon and properly certified is forwarded 
to the State Auditor . 

Under Sec . 11056, R. s . .. ~o . , 1939 , the collector is 
required t o give a bond for the faithful performance of hi s 
duties as required by law, and that he will faithfully and 
punctually collect and pay over all state, county and other 
revenue for the four years next .ensuing the first day of March 
thereaft er. 

In State ex rel. Rice, et al . v . Powell , 44 Mo . 436, 
it was held that an action on the bond of the collector was 
the proper procedure against the officer for wrongful acts 
of such officer . Following t his authority, if the officer 
f ails to punctually and faithfully collect the taxes charged 
on the books, then an action on t he bond of the official is 
in order . 

I n Vol . 61 , c. J., P. 1028 , Sec . 1325, the rule 
a oplicable here is stated as follows: 

"A tax collector may be held liable not 
only for his actual collections but also 
for taxes which he might have collected 
by due diligence and by the employment 
of such legal remedies as are within 
his authority , including the penalties 
charged against deliQquent taxpayers for 
their delay and interest on the amount 
chargeable to the coll ector from the 
time of a demand on him. This is true 
notwiths t anding difficulty in collecting 
within the time prescribed by law or an 
alleged irregularity in prior proceedings 
which presented no actual or legal ob-
stacle to collection. * * * * * * * *" 

VOL 61, c. J . , p . 1034, Sec . 1339 , also states the rul e as to 
the liability of bondsmen as follows: 

"Failure of a tax collector to collect 
the l egal taxes within the time required 
by law is a breach of the condition of 
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his bond f or whi ch his sureties are 
liable, at l east to the extent of such 
taxes a s were lost through his remiss­
ness or neglect, and \Vhere no reason, 
va lid in law, for fai lure to collect 
is shown; * * * ~} * ·~ -::- * -~ * * * * ! 

Section 11086, R. s . 1.to., 1939, providos in part as 
follows: 

nThe colle ctor shall di ligently en­
deavor and use all lawful means to 
colle ot all taxes which they are re­
quired to collect in their respective 
counties, and to that end they shall 
have the power to seize and sell the 
goods and chattels of the person l iable 
for taxes , in the same mannor as goods 
and chattels are or may be required to 
be seized and s ol d unuer execution 
issued on judgments at law, and no 
property whatever shall be exempt from 
se:zure and sale for taxes due on lands 
or persona] property: Provided, that 
no such seizure or sale for taxes shall 
be made unti l aft er the first day of 
October of each year, and the collector 
shal l not r eceive & credit for delinquent 
taxes until h e shall have made affidavit 
that he has been unable to find any 
personal property out of which to make 
the taxes in each case so r e turned de­
linquent; but no such seizure and sale 
of goods shall be made until the collec­
tor has made demand for the payment ot 
the tax, either in pers on or , by deput7, 
to t h e party liable to pay the same , or 
by leaving a written or printed notice 
at his place of abode for that purpose , 
with some member of the f amily over 
fifteen years of age . Such seizure may 
be made at any time afte r t he f irst day 
of October, and before said taxes become 
delinquent, or afte r t hey become delin­
quent & * * {f. \ f. ·* .Jt- -:f -~ * -~l- * -l~ * * * ~" 
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It 1ill be noted from this section that t he coll ector is re­
quired t o diligent ly endeavor t o coll ect t he taxes charged 
on his books. 

In your fi r st question, you r efer to "outlawed" and 
erroneous lists . So far as t he collector being charged and 
credited with t axes , we find no statute allowing any credit 
for an outlawed list . .,hen he rece ives the tax books , then 
under his bond he is charged with the collection of all taxes 
ther ein, except such taxes as may have been f ound erroneous 
by the court under Sections 10998 , 11122 , 11214 , or the State 
Tax Commission , under ~ection 11028 . 

The personal and l and delinquent lists are made up 
by the colle c tor under Section 11110, R. s . l.!o ., 1939 , which 
provides in part as follows: 

"Whenever any colle ctor shall be unable 
to collect any taxes s pecified on the 
tax book , having diligently endeavor ed 
and used all lawful means to collect 
the same , be shall make lists thereof , 
one to be called tho ' personal delinquent 
list ,• in which shall be s t ated the name s 
of all persons owing taxes on personal 
property, where taxes cannot be collected , 
alphabetically arran~od , with the amount 
due from each, ~ * * * * * * * -:} {:· ~' ·:f • 

Section 11166 , R. s. Lo ., 1939 , pro vi des as follows: 

"All back t axes, of. T:ha tover kind 1 1hether 
state , county or school , or of any city or 
incor , orateJ t own, appearing due u on 
delinquent r eal estate , shall be extended 
in the ' back tax book ' made under this 
article, and i n case t ho collector of any 
city or t own shall have omitted or n eglected 
to r e turn to the count collector a list ot 
del inquent lands and lots , as r equi r ed by 
section 11202 , t he present au thorities of 
such city or town may cause such del in-
quent list or l i sts t o be certified , a s b y said 
secti on contemplated, and such deli~quent 
tax e s shall be by t he county clerk put 
upon the ' back t ax book,' and collected 
by the colle ctor unaer authori ty of thia 
chapter ; and all the provisions of sections 
11202, 11203 , 11204 , 11205 and 11206, not 
inconsistent wi th this chapter, shall be and 
remain in full for ce and unaffected by this 
law: Pr ovided, ' that in a ll cases where the 
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auditor or other prope r officer is re­
quired by provisi on of charter of any 
city of f ive thousand or more inhabi­
tants to make the list for city delin­
quent taxes in this section, pro ~ided; 
and to deliver the same to the col l e c­
tor ob other proper officer of such city; 
such collector or other proper officer 
shal~ proceed t o collect such delinquent 
li s t in such ' back tax book,' ao made out 
and deli vered to him by the audl tor or 
other pr oper officer of such city, in 
the manner and under authority prescribed 
by this law, and the chapter to which this 
is amendatory•" 

This is another step provided by the lawmakers to collect 
personal taxes. 

The collector under Section 11089 ; R• s . wo •, 1939 ; 
makes his settlement with the county court . Thi s section 
provides as foll ows : 

"At the t erm of ~e county court to be 
held on tho fi r st .. onday in 1-harch ; the 
collector shall r eturn the delinquent 
lists anti oack t ax books ; and in the 
city of s t . Louis the uncollect ed tax . 
bills and back tax books, under oath or 
a ffirmation; t o such co~rt; and settle 
his accounts of a ll moneys received by 
him on account of taxes and other 
sources of revenue , and the amount of 
such delinquent lists ; or so much there­
of as the court shall f i nd properly 
returned delinquent; shall be allowed and 
creJited t o him on his settlement . Be• 
fore allowing t he c ollector such credi t 
for any del inquent lists ; the county 
court shall make special ~nquiry and be 
fully satisfied that he t~s used due 
diligence to collect the s ame ; and t hat 
he oould not find any personal property 
of the taxpayer out of whi ch to make tho 
taxes . If the court is satisfied that 
there are any names on the list of per• 
sons who have personal property out of 
which the taxes coul d have been made, 
it shall, in pass i ng upon suih lists ; 
strike such name s theref'r orn. 
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It will be noted t hat this section specitically pro­
vides that the collector shal l not be allowed credit on a 
delinquent l ist , until he s nows the court t ha t he has exer­
cised due diligence to collect t he tax, and j f he has not, 
then the court should strike such lists f r om the delinquent 
list, which would have the e.ffect of l eaying the collector 
charged with the tax . 

I n de~ermining whether or not t he coll e ctor has used 
due di ligence in trying t o collect taxes which he has return­
ed, the county court woul d be authorized t o consider whether 
or not he had used the procedure pr escribed in Sectionll086 
and Section 11166 , supra, t o e~orce the payment of such 
taxes. If he has not, then he shoul d not be allowed credit 
oy the delinquent list . 

On your second question, we are enclosing copy of an 
opinion to Mr . Leo J . Harned , Prosecuting Attorney of Pettis 
County, dated February 10, 1942 , whi ch we t hink answers this 
question. 

Ci."'NCLUSION 

It is therefore the opinion of t his departmen t that 
the county court is not authorized to give the collector 
credit on his set t lement for delinquent taxes until such court 
is satisfied that the coll ector has used due diligence in 
attempti ng to collect such tax, and that if the colle ctor has 
permi tted such taxes to be outlawed wi t hout having used due 
diligence , in attempt i ng to collect same , an action on his bond 
i s the pr oper procedure. 

APPROV::O: 

ROY McKITTRICK 
Attorney General 

TWB : NSH 

Respect.fully submitted , 

TYRJ W. BURTON 
Assistant Attorney General 


