
OFFICERS: 
LEGISLATOR~ : 

Discu~ ~ion of question of appointment of 
legislators to positions in state departments . . 

Jul y 29, 1943 

Honorable Forrest Seith 
Sto.to Auditor 
Jefferson City, Mi3Su..u'i 

Deo.r· Sir : 

Fl LED 

fj 

This uill ackno\ledge receipt of your l etter of 
July 13, 1943, as follows : 

"Si nce tho Constitution has boon 
chanced payinc thL members of the 
l oe islAture 125 . 00 a month straiGht 
tlmo '' oth r t:t o lo.:;islaturo is in 
session or not , I uo~ld like an o­
pinion from your ofrico as to wr.ethor 
a mon1ber of tho lcgisla turo could be 
employed by nny depart~ont of the 
state GOVer nment, tleroby receiving 
money from t\1o different s ources from 
tho state treasury for t he s~e peri­
od of time . 

"I \mul d fl l s o like an opinion as t o 
u1 e ·u er or not a mct·bor of tbo legi s ­
lat~e co ,ld be employed as n clerk 
durinG the Constitutional Convention. " 

On November O, 1937, in an opinion t o tho llonornbl o 
Lloyd c. Stark, ~~o 1 ad occasion to consider this question . 
In tho. t opinj on v1o concluded tl .. t noU1inc pro vented a member 
of tho General Assembly from hol ding another positlon in tl.e 
Stato Government provi cod such posit~on was an "employmbnt " 
as distincuiahod fr om an "office" . A copy of s i d opi nion 
is enclosed. Thnt opinion, houevor , ~ id not involve t he pre­
cise question now presented nor did it consider t ie terms of 
Article 3 and Sec tion 15 of Article 4 of t ho Constitution . 
Then, the l egisla tors , bein_ on a por diem only during ses­
sions , if employed by a state dop"rtr. c nt at a tlr..o when tho 
Gonoro.l Assombly was not in sossion (\lbich, i n ro.ct , uns the 
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onl y time any were employed), uero not drawing compensation 
t ram two dopar~ents or branches of the state government a t 
t ho Snr.lO t 1.1~ 0 • 

On November 3, 1942 , the Constitution was amended 
~ith respect to tho c ompensatio\ of a member of the Gener a l 
Assembl y , changi ng said canpensation fr om a per diem durine 
sessions to a f lat sum per month thro~1out the term f or 
which t he logislntor was elec ted . That provision is now 
Sec tion 16 , Article 4 of t he Cons titution \m i ch is as f ol ­
lo~s: 

"Tho members o£ tht. General Assembl y 
stal l s everally receive from the State 
Treasury f or thoir services a monthl y 
sal ary of one hundred an~ twenty five 
dollars per month c ommencing as of Jnn­
uo.ry 1st nex t f ol lo .. i ng the adoption of 
this Sec t ion , and upon certification by 
the President and Secretary of t he Son­
ate, nnd by the sp~aker and chief cler k 
of the Rouse of Ropr~sentativos , as t o 
the rcspec ti vo :members t!_ercof, the 
State Audi tor is lorcby direct ed and 
empowered to audit and the State Treas­
urer to pay such compensation wi thout 
l egisl ative enac tmer t . ~10 members of 
either house shal l also receive tho sum 
of ono d ollar ( ~1 . 00 ) for every ton miles 
they shall travel in 10ing to and return-

. i ne fr~ their pl ac e of neetin~ , once i n 
each session, on U e ~r.ost usual route . " 

All depo.rtmer. t s of tl e Sta t e ~1ave power , oi ther by 
statute or necessary irplica t i on (59 C. J . p . 128, Sec . lSd), 
to appoint necessar y ssl stants and personnel . Al so., t ho 
Constitutional Convention by Sec tion 3 , Article 15 of t he 
Constitution is given expross po~er "to appoint such offi ­
cers , employees and assistants as it may deem necessary . " 
There is , ho,.cvor ~ a gol oral l ira1 to. tion , af)pl icablc to all 
appointi~~ power . whe ther dcr1\cd from t he peopl e through 
their representatives . ~e Gen' rnl Assembly., or direct l y 
through Constitutional ? r ov1sion3 . This l~itation appears · 
in Sec tlon 12, Article 4 of the Constitution. providing : 
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" No Senator or Repr esentative shall , 
duri ng t he t oi'Dl for whi h he shall 
have been elected , be appointed to 
any office under thi s State, or anl 
municipa.li t y t hereof; * -:~ :~ -~ ·:} ·:~ 

The background of tpis limitation appears in other 
Cons tituti onal provisions . Secti on 1 5 , Article 4 of t he 
Constitution requires each l e islator to s~ear that: 

" ·:l- o * I will support the Constitution 
of t he Unit e~ ~tntes and of t he State 
of ?.IL Jsouri, and faithfully perform 
tho duti es of my off ice; and t lat I 
will not knowi nvl Y receive , direc t l y 
or indirectl y , any money or other val­
uabl e t h i ns for the performance or 
non-perfor~ancc of any act or duty 
p~rt~ining t o my off ice, otrer t han 
tho c ompensation allo ed by law. " 

The Unit ed States Constitu tion, Sec t i on' 4 , Article 4, guar ­
antees to every State "a republican form of ~overnment" which 
tmplies t hat e nch shall have a governcont democratic in f orm, 
with Constituti onal protec t i on for minority rights , in which 
t he system of checks and balances is operative thr ough divis i on 
of the govermnent into tr r eo branches , none of wh ich is to ex­
ercise tho po,,ers comni ttod to another branch. JUasouri has 
s uch govornn:.cnt , t ho division into thr ee brn.nchcs being speci­
fied in Article 3 , ~hich, after specifyi ng t ho separati on, 
states : 

" -«;. * .:;. no person, or collection of 
persons, cl.arged w1 th tro exerc i se 
of powers prop r l y belo~lng to one 
of t hese depar tments , s ' a ll exercise 
any power properly belongi ng to either 
of the others , * * ~ {:· * ~· * * ·:} 4} " 

It clearly was t h i s provision, which has for its pur­
pose to i nsure that we \"Jill have a r epubli can for m of gover n­
ment with its nys tems of cl,ecks and balo.nces , tl1a t evoked the 
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adoption of Section 12 , Article 4 .. Per . aps tl o \lriters o:f 
tr~t instrument , in formulntin_ ~, provislons incorporated 
in Articlo 3 end Sectjons 12 and 15 of Article 4, w~re aware 
of the. truisms t. at : "The n n wl...o oves y; (" cnploynent, 
\,hich I 1.ust have or s1U'fcr , tha t nan is ny Inflater" (Socjal 
?robleMs , 1! . Oeorc;e , Ch. 5) ; o.nd t l at: "No ron can serve 
tno r.nsters" (Untthew 6 : 24). At least tLe provisions to 
\rllich 'o 1 9VO referred are adm3rably sui ted t o prevent a 
member of tre executive branch of ~~~ ciovernmont from becom­
ing t ho master of a member of. tho legislative branch through 
the simpl e expedient of givi nc· him a job, and , by reason of 
boins his master, prevent him from faithfully performing the 
duties of his offi ce, which he sv1ears to do . A servant, be­
ill3 s~lbjec t to the \"rill of the master , would not be the free 
l egisla tor contempl ated by the Constitution when der. llnv with 
l egislntion affecting his mt1ster . tlor could the :rtaster , in 
t ho exec utive branch of government , perfor.m his d •ties with 
efficacy because of inability to command complete obedience 
o.f his servant, who, boil\~ in tho le5islativo branch, holds 
the purso strin~s on his master . 

I n s uch a sltuati on lies the destruct1on o~ our gov­
ernment of c'ocks and balnnces in ~ich. each branch checks 
the others an~ is in t urn chocked by them. 

Another 1mpli td l imitation on tl o po .. er to appoint 
s prin ~s from tic rulo of r·ublic policy thnt no person can 
hol d t~o positions in tre state ~overnment, tho duties of 
~hich nrc incompatible . Stato ex rel . S, ith v . Bmnnan, 184 
Uo . App. 549; Stnte ex rol. \tal ker v . Buo , 135 Uo. 325. 
fucthcr thn t princlpl e has a )pllcntion to tl present situa­
t i on, \le oo not stop t o ~..-ons:i..der , f or \"1 C. nro of tte opinion 
that the appointlnent ol' l e ~islators to positi ons in the 
other branC1les of overm.,ent mt1kea possible the destruc tion 
of the doctrine of so ~nration of the po~ors of government 
ui t h i ts s-:, ateu o1· cree ks and bal anc es, and thus the q.1est~ on 
is too .:;rave f'or th Attorney General to resolve . 

We have made an exhaustive soarch for soli'IC Judicial 
pronouncement on this qucstlon but find none in this or ot l.er 
jurisd·t c t 1 ons . I n vien of tho absence of on ~o.logous judi­
cial decision on t he extent of ~1e ban, on a-pointin~ l egis­
lators to positions in state do r~ents, ~at arises from 
provisions like Arti cle 3 nne Sectl ons 12 and 15 of Article 
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4, \'le feel t h.a.t the quest ~ on sh oul d b e lett t o the courts 
t o s e ttle, \Vhen and i f t he questi•-.il is presented in a propor 
case . 

\":hat wo have s a i d , ho\ .. ever, cannot be applied to the 
appoint~~nt of a l egislator as a Clerk in tbe Con8titut1onnl 
Convent i on. \'.'l4le the Convo: tion ' s pm.er to appoint assist­
ants nnd employees is sub ject ~o tho limitat ions provided in 
Sect i on 12 of Article 4, t he Convent i on is not one of t ho 
three branche s of government created i n Article 3 . Fur~er , 
the fact t~at a m~ber of tho ConvEntion mieht, by r eason of 
giving eniployoont to a l egislator, become hi s f 1ru:tncial mas­
ter, can in no "ay l ead t o des tructi on of our govermncnt of 
ch ecks and bal ances . The Constitutional Convention is not 
dependent upon tho General Assembly for any legislation, nor 
does ·thc General AsseMbl y hol d t he pur s e strings on the Con­
vention. Thus t r e rc would be no time when t he legislator 
~ ould Lave t o cons ider l egisl4t1on affectin~ his financial 
~aster . And s ince the General Assembly does not hol d the 
purse strines on ~e Convent ion , tho r~ber of thr Conventi on 
would not bo r4Unpored in demandi ne obedience fram his servant , 
t he l egislator. 

The question of whether a l egi s l ator may be a Clerk 
in the Convention turns upon wheth~r the posi t ion to wh i ch 
t he ramber of tho General Assembl y i s a ppoi n t ed is an em­
ployment or an of f i c e . The test s f or doterrninin t his ques­
t i on as f ormul fl tod in the Ol'lclosed opinion are , 1) t ho talc­
i ng of nn oath; (2 ) the giving of a fai thful performance bond; 
(3 ) def init e duties involving the exercis e of e porti on of 
t he soverei~n pO\'Jer; (4} cont'lnuir13 o.nd permanent not7..lre of 
tho dutie s enjoined; ( 5} r t :ht of n su ccess or to t he • .~ o\1ers, 
dut ies and e oluments, and 6 ) whet her accountable for ~a­
feasance or non- feasance . 

Whil e i t is said that tre pr esence or absenc e of a 
singl e one of ttes e indicia is not c onclusive , and ~at no 
dof ini t e test c an be s to. ted tl!at l.ill cover cv c-r y situation 
tlat mo.y aris e , we are of the opinion that a clerk (in the 
sense tl..at we understand t he term to moan a posl t -lon similar 
to t hat of a cler k of the General Assembly) in the Constitu­
tional Convention does no t hol d an of fice , and consequentl y 
a member of tho General Asse~bly i s not proh ibited from being 
appoint ~d to or fr om h ole 1ng such pos i t i on. 



· '-

Hon. For~est Smith -s- July 29, 1943. 

COiiCLUSION 

Therefore , whi l e we are of the opinion that a member 
of t he Genera). Assembly may serve as n clerk in the Consti­
tutional Convention, ~e express no opinicn on tih~thor said 
member l ny be appointed to n position in another branch of 
tho State GOVernment . 

APPROV"n:D : · 

ROY :P.icla~"ffiiCK 
Attorney General 

LLB:jn 

Respectfully submitted, 

LAWREI;CE L . BRADLFY 
Assistant Attot·noy General 

• 


