LABORs Industrial Inspection statute wili apply to dr: ;s shops,
drug stores, plumbing establishments and coopera’ Ive
associations, but not to shoe shopse.

September 16, 1943
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Honora.le George A, ~Lpencer
Prosecuting Attorney

Boone County

Columbla, Missourl

Dear iir. 3pencer

This will acknowledge recelpt of your lstter of
September 2, 1943, addressed to the Attorney-General, in
which you requested an oplnion froan this department, This
request, omitting caption and signature, is as follows:

"I presume you have written ah opinion
concerning the constitutionallty and
applicability of fections 10179 and
10180 relative to the inspection of
various ousinesses.

"Husiness people sesm to feel this 1s
somevhat of a worthless service as an
Inspector merely walks into the front
door and back to the back and comes
back and hands them a bill, I lmow
this 1s the enforcement end of it, but
the particular gquestion I am interested
in 1s whether or not it would apply to
drug stores, dress shops, shoe shops,
plumbing establishments, the local
cooperative assoclation and similar
businssses,

"Thanking you for an opinion on this
matter,"

The lncpection of certain susinesses 1s provided for
In Section 10179, R. . Mo. 1939. This section of the statute
provlides as follows:
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"The atate comiissioner of lavor and
industrlal inspectlion may divide the
state Into districts, assign one or

mora deputy inspectors to each dlstrict,
and may, et his discretion, change or
transfer thea from one district to
another, It shall be the duty of the
comnissloner, his assistants or deputy
inspectors, to make not less than two
inspections during each year of all
factorlss, warochouses, office bulldings,
freight depots, machlne shops, garages,
laundrles, tenement vorkshope, bLake
shops, restsurants, bowling allsys, pool
halls, theaters, concert halls, moving
picture houses, or places of punlie
amusement, and all other manufacturing,
mechanical and mercantile esta.lishments
and workshopse The least inspection shall
ve completed on or before the first day
of Lectover of each year, and the comals~
sioner shall enforce all laws relating

tc the inspection of the estaclishments
enumerated heretofore in this section,
and prosecute all persons for violating
the same. /ny municipel ordinence re-
lating to sald esta lishments or their
inspection shsll ve enforced »n; the cou-
missioner, 7The comuissioner, his asslst-
ants and aeputy inspectors, may administer
oaths and take affidavits in matters con-
cerning the enforceuent of the varlious
inspection laws relating to these sstab-
lishments: Provided, that the provision
of this section chall not apply to mercan-
tlle estaoilshments that euploy less than
ten persons that are located in towns and
clties that have three thousand 1nha01-
tants or less."

All of the powers and duties of the state industrial
inspector and his deputlies have been transferred to the Commis-
sioner of ~avor and Industrial Inspectlon and his deputies.
This transfer 1o prescrlbed in Ssction 10141, Re. ‘e HOe 1939,
This section of the statutes is as followsg
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"aAll the Porers now conferred upon the
comalssionsr of laJsor statistics, and

the iIndustrial inspector, as provided

oy law are transferred to the department
of lavor and industrlal inspection, and
conferred upon the comulssioner of lalor
and industrial inspection provided for

in this article, and said comaissioner
shall e chargeacle with all the dutles
of enforeing the provisions of this
chapter and shall be liable to all the
penalties to vhich any of the commlssioners,
oards or bureaus, stood amendacle by law
at the tine thls sectlon took effect, 1t
seing the declared purpose of the General
resembly to effect a consolidation, under
the single department created by thise
erticle, of the departments of labor
statistics, and industrial inspection,

as nov provided oy law, and to transfer
the povers, duties and functious of these
departments, commlssions, oards and
bureaus to the department created by this
article, in order to -ring about a more
orderly and economical administration of
the lawes pertalning thereto."

The constitutionality of the statute relating to in-
dustrial inspection and the collsction of a fee for such service
has veaen questioned and upheld by the courts of this "tate in
the case of State v. Vickens, 186 0. 103, 84 5. W. 908. The
court further held that this inspection fee was not a tax upon
property.

Consequently, the only other question to e considered
is whether the five ‘usinesses set out in your letter vill coms
unds: any of the occupations mentioned in rection 10179, Re Se
loe 1939, aforesaid. Therefore, the best procedure would seem
to us to be to look at the definition of the cerms set out in
ths statute. .

A "mercantile ssta lishment" has -ecen definsd as:

"A placs vhere the buying and selling of
artlcleos of merchandise 1s conducted."” Veasy
Drug Co. v. bBruza, 37 P. (2d) 294, 169 Okla. 418.
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and

"A place vhere the buying and selling

of articles of merchandise is conducted,
and the conducting of such an establish-
ment implics opsrations conducted with
the view of realizing the profits which
come from skillful purchass, barter,
speculation and sale,"” Hotehkiss v,
Dist. of Columbia, 44 Appe. De Co "3, 79.

also,

"1jercantile business! which requires
licensing consiste of the sum of trans-
actions of ouying and selling, and hence
merchant can neither buy nor sell until
he is licensed.- <State v, lMason (Utah),
78 Pac. (2d) 920, 925.

In your request therse are five differsnt susinesses
set out., They are durg stores, dress shops, plumblng sstab=-
lishments, cooperstive stores and shoe- shops, With the possibvle
exception of tihe last named, to-wit, "shoec shops," we feel that
all of them come wilthin the purview of the statute., There can
ve no doubt osut that a drug store and a dress shop are mercan-
tile estaplishments, since they are both places vhere commodi-
tles are ovought and sold presumably for a profit. If the
"dress shop" 1s an establishment which manufactures drssses, it
would then be covered by the term "manufacturing” establishment.

e further belisve that a plunbing sstablishment,”
at least one that offers merchandisec for sale, would be covered
by this statute. Common experlence teaches us that as a general
rule all such establishments do o fer merchandlse for sale,.
Likewlse, we belleve that a cooperative assoclation would be
subject to inspsction as provided by “ectlon 10179, Re. S« bioe
1939, since it 1s an estavlishment where merchandlse of one
kind or another 1is bought and sold,

As to the last vusiness mentioned 1In your roquest,
which was a "shoe shop," 1t 1s questionanle vhether the statute
would govern this occupation. o presume by the term “'shoe
shop, " you mean a busincss store where shoes are repaired and not a
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store where shoes are sold. If we are correct in this pre-
sumption, and that you refer to a strict shoe repair business,
it 1s extremely doudbtful that the asove statute wlill nve en-
forceanle.

In making the ajsove statements we wilsh 1t understood
that the sctual facts with reference to each individual case
will have a great desl of hearing on thé question of the appli-
cacility of the statute. In other words, if a “shoe shop"
Included a shoe repalr shop and also a place where shoez vere
oought and sold, then in such case the statute would apply.
However, we do feel that the statements we have made are
corrsct in so far as we can construe the statute with the
information at hand.

Conclusione.

Therefore, it is the conclusion of this departuent
that Sectlon 10179, R. ©, ko. 1939, will 'apply to drug stores,
dress shops, plumoing estacllishments and cooperative associations,
since they are mercantile estaviishments., lowever, we do not
think that 1t will apply tc a "shoe shop™ if such term is used
In the sense of a shoe repair establishment.

itespectfully sumitted,

JOHN S, PHILLIPS
Asslistant ttorney-General

APPROVEDs

0Y MCKITTRICK
Attorney-General
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